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BETWEEN

RK SANGHANI .......................................................................................  APPELLANT

AND

BASH CONTRACTORS LIMITED ................................................... RESPONDENT

(Being an appeal from the Judgment and Decree of Hon. D. S. Aswani in Milimani
Small Claims Court SCCC No. E103 of 2021, delivered on 17th May, 2022)

JUDGMENT

1. This is an appeal from the decision of the Small Claims Court given on 17/5/2022. The appeal is based
on the following grounds:

a. The learned magistrate erred in law and in fact by holding that despite material damage being
proved, receipts were necessary to show that repairs were actually done and paid for.

b. The learned magistrate erred in law and in fact by holding that the Assessor’s report was not
sucient proof of material damage in respect of the Appellant’s vehicle.

c. The learned trial magistrate erred in law and fact by holding that the Appellant had not proved
his claim for material damage beyond a standard of probabilities.

d. That the learned trial magistrate erred in law and in fact in otherwise failing to exercise her
discretion in the proper manner resulting in injustice to the Appellant.

2. The grounds are all on question of fact. The question of liability for an accident is not a question of
law but a question of fact.
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3. This being an Appeal from the Small Claims Court, the duty of the court is circumscribed under
Section 38 of the Small Claims Court Act which provides as doth:

(1) A person aggrieved by the decision or an order of the Court may appeal against that decision
or order to the High Court on matters of law.

(2) An appeal from any decision or order referred to in subsection (1) shall be nal.

4. The duty of the court is to defer to the ndings of fact of the adjudicator and analyse the matter for
issues of law. The issues of law are either due to the subject matter or the nding of law by the court.
In the case of Mbogo and Another vs. Shah [1968] EA 93, the Court of Appeal stated as doth:

“ …that this Court will not interfere with the exercise of judicial discretion by an inferior
court unless it is satised that its decision is clearly wrong, because it has misdirected itself
or because it has acted on matters on which is should not have acted or because it failed to
take into consideration matters which it should have taken into consideration and in doing
so arrived at a wrong conclusion.”

5. However, an Appeal of this nature is on points of law. It can be pure points of law or mixed points of
law but points of law it is. Given that the second issues herein is a question of mixed facts and law, the
court shall not delve into it. It is only useful when it is the only decisive point.

6. An appeal on points of law is akin to a second appeal to the Court of Appeal. The duty of a second
Appeal was set out in the case of Otieno, Ragot & Company Advocates vs National Bank of Kenya
Limited [2020] eKLR: -

“ This is a second appeal. I am alive to my duty as a second appellate court to determine matters
of law only unless it is shown that the courts below-considered matters they should not have
considered or failed to consider matters they should have considered or looking at the entire
decision, it is perverse. (See: Stanley N. Muriithi & Another versus Bernard Munene Ithiga
(2016) eKLR).”

7. Then what constitutes a point of law? In Twaher Abdulkarim Mohamed v Independent Electoral and
Boundaries Commission (IEBC) & 2 others, (2014) eKLR, the court stated as doth: -

“ 4. Although the phrase ‘a matter of law’ has not been dened by the Elections
Act, it has been held in Timamy Issa Abdalla Vs Swaleh Salim Swaleh Imu & 3
Others, Malindi Civil Appeal No. 39 Of 2013 (Court Of Appeal), (Okwengu,
Makhandia & Sichale, JJA) of 13.01.2014 that a decision is erroneous in law
if it is one to which no court could reasonably come to, citing Bracegirdle
vs Oxney (1947) 1 All ER 126. See also Khatib Abdalla Mwashetani Vs
Gedion Mwangangi Wambua & 3 Others, Malindi Civil Appeal No. 39 Of
2013 (Court Of Appeal), (Okwengu, M'inoti & Sichale, JJA) of 23.01.2014
following AG vs David Marakaru (1960) EA 484.”

8. In Peter Gichuki King'ara Vs Iebc & 2 Others, Nyeri Civil Appeal No. 31 Of 2013 (Court Of Appeal)
(Visram, Koome & Odek, JJA) Of 13.02.2014, the court of Appeal held as follows: -

“ it was held that it is trite law that the exercise of judicial discretion is a point of law and
that the trial court in denying a prayer of scrutiny is exercising judicial discretion. The
Court concluded that it would not be feasible for the Court of Appeal to order for a
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recount and scrutiny as this would involve matters of fact that were within the jurisdiction
of the trial court. The court further held that the question of whether the trial judge
properly considered and evaluated the evidence and arrived at a correct determination that
is supported by law and evidence – with the caveat that the appeal court did not see the
witness demeanour – is an issue of law.”

9. A point of law is similar to a preliminary point of law but has a broader meaning. Justice Prof J.B.
Ojwang J (as he then was) succinctly addressed the issue of preliminary objection in the case of Oraro
vs Mbaja [2005] eKLR:

“ I think the principle is abundantly clear. A preliminary objection as correctly understood is
now well settled. It is identied as, and declared to be the point of law which must not be
blurred with factual details liable to be contested and in any event, to be proved through the
processes of evidence. Any assertion which claims to be a preliminary objection, and yet it
bears factual aspects calling for proof, or seeks to adduce evidence for its authentication, is
not, as a matter of legal principle, a true preliminary objection which the court should allow
to proceed. I am in agreement that where a court needs to investigate facts, a matter cannot
be raised as a preliminary point.

10. The timelines for small claims are punishing. It is therefore imperative that the case facing parties be
clear and succinct. A claim must be based on pleadings. Parties must know that it is a court of law and
not a kangaroo court or a baraza.

11. The claim was dead on arrival. There were no particulars of negligence pleaded. There is yet no strict
liability in this country. I do not know how the court was supposed to nd the respondent liable in
the absence of particulars of negligence. In Kiema Mutuku v Cargo Handling Services Limited (1991)
KAR 258, the court of Appeal stated as hereunder: -

12. The Appellant did not lay any basis for liability. However much evidence is tendered, without
pleadings, it is all in vain. Kimaru, J in William Kabogo Gitau vs. George Thuo & 2 Others [2010] 1
KLR 526 as follows:

“ In ordinary civil cases, a case may be determined in favour of a party who persuades the
court that the allegations he has pleaded in his case are more likely than not to be what took
place. In percentage terms, a party who is able to establish his case to a percentage of 51%
as opposed to 49% of the opposing party is said to have established his case on a balance
of probabilities. He has established that it is probable than not that the allegations that he
made occurred.”

13. Only those aspects that are pleaded can be proved. This was not the case in this matter. Explaining
briey does not amount to pleading liability. In any case as alluded to earlier the court cannot deal with
facts as the jurisdiction is limited to points of law. None was raised.

14. Pleadings are therefore paramount. In the case of Daniel Otieno Migore v South Nyanza Sugar Co.
Ltd [2018] eKLR, A C Mrima stated as follows: -

“ It is by now well settled by precedent that parties are bound by their pleadings and that
evidence which tends to be at variance with the pleadings is for rejection. Pleadings are the
bedrock upon which all the proceedings derive from. It hence follows that any evidence
adduced in a matter must be in consonance with the pleadings. Any evidence, however
strong, that tends to be at variance with the pleadings must be disregarded. That settled

 kenyalaw.org/caselaw/cases/view/293281/ 3

http://kenyalaw.org/caselaw/cases/view/293281/?utm_source=pdf&utm_medium=footer


position was re-armed by the Court of Appeal in the case of Independent Electoral and
Boundaries Commission & Ano. vs. Stephen Mutinda Mule & 3 others (2014) eKLR which
cited with approval the decision of the Supreme Court of Nigeria in Adetoun Oladeji (NIG)
vs. Nigeria Breweries PLC SC 91/2002 where Adereji, JSC expressed himself thus on the
importance and place of pleadings: -

“…..it is now trite principle in law that parties are bound by their pleadings and
that any evidence led by any of the parties which does not support the averments
in the pleadings, or put in another way, which is at variance with the averments
of the pleadings goes to no issue and must be disregarded……

…In fact, that parties are not allowed to depart from their pleadings is on the
authorities basic as this enables parties to prepare their evidence on the issues as
joined and avoid any surprises by which no opportunity is given to the other party
to meet the new situation.”

15. The Supreme Court of Kenya in its ruling on inter alia scrutiny in the case of Raila Amolo Odinga
& Another vs. IEBC & 2 others (2017) eKLR found and held as follows in respect to the essence of
pleadings in an election petition: -

“ In absence of pleadings, evidence if any, produced by the parties, cannot be considered.
It is also a settled legal proposition that no party should be permitted to travel beyond its
pleadings and parties are bound to take all necessary and material facts in support of the case
set up by them. Pleadings ensure that each side is fully alive to the questions that are likely
to be raised and they may have an opportunity of placing the relevant evidence before the
court for its consideration. The issues arise only when a material proposition of fact or law
is armed by one party and denied by the other party. Therefore, it is neither desirable nor
permissible for a court to frame an issue not arising on the pleadings.

16. In the circumstances, I nd no merit in the Appeal. The same is consequently dismissed with costs of
Kshs.45,000/= to the Respondent.

Determination

17. The upshot of the foregoing is that the court orders that:-

a. The Appeal lacks merit and is dismissed with costs of Kshs. 45,000/= payable in 30 days, failing
which execution do issue.

b. The le is closed.

DELIVERED, DATED AND SIGNED AT NYERI ON THIS 20TH DAY OF JUNE, 2024.

Judgment delivered through Microsoft Teams Online Platform.

KIZITO MAGARE

JUDGE

In the presence of:

Mr. Ochieng for the Appellant

Miss. Awuor for the Respondent

Court Assistant - Jedidah
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