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JUDGMENT

Background:

1. Ambrose Juma Munanguna, the Appellant herein, was charged with the offence of Defilement
contrary to Section 8(1) as read with Section 8(2) of the Sexual Offences Act. The particulars of the
offence were that on diverse dates of April and May 2020 at Chepkoiyo area, Sitatutnga Location in
Trans Nzoia East Sub-County within Trans Nzoia, the Appellant intentionally and unlawfully caused

his penis to penetrate into the vagina of S.N.W. a child aged 10 years old.

2. The Appellant faced an alternative charge of Committing an indecent act with a child contrary to
Section 11(1) of the Sexual Offences Act. The particulars of the offence were that on the same day and
in the same place, the Appellant intentionally and unlawfully touched the vagina of SIN.W. a child
aged 10 years old.

3. The Appellant pleaded not guilty to the offences. He was tried and subsequently convicted on the main
charge of defilement. He was sentenced to life imprisonment.
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The Appeal:

4.

Aggrieved by the conviction and sentence, the Appellant lodged the instant appeal. He raised several
grounds impugning the conviction and sentence. He claimed that his rights were violated for having
been held by the police for 3 days in contravention of the Constitution. He also claimed the offence was
not proved, that crucial witnesses were not called, that there were inconsistencies and contradictions
and that the life sentence was manifestly severe.

In the premises, the Appellant prayed that the appeal be allowed by quashing the conviction, the
sentence be set aside and that he be forthwith set free.

Parties disposed the appeal by way of written submissions. According to the Appellant’s undated
submissions filed on 14" November, 2023, the Appellant expounded on the above grounds.

The Respondent on its part relied on its written submissions dated 6" September, 2023. It opposed
the appeal in arguing that the offence was properly founded. He urged for the dismissal of the appeal
while submitting that the life sentence was constitutional.

Analysis:

8.

10.

11.

12.

13.

14.

15.

16.

This being a first appeal, it’s the duty of this Court to re-consider and to re-evaluate the evidence
adduced before the trial Court with a view to arriving at its own independent conclusions and findings
(See Okono vs. Republic [1972] EA 74). In doing so, this Court is required to take cognizance of the
fact that it neither saw nor heard the witnesses as they testified before the trial Court and, therefore, it
ought to give due regard in that respect as so held in Ajode v. Republic [2004] KLR 81.

Having carefully perused the record, this Court is now called upon to determine whether the offence
of defilement was committed, and if so, whether by the Appellant.

However, before discharging the said duty, this Court wishes to point out that the trial Court
summarized the evidence quite well, and the same will be part of this decision by way of reference.

The prosecution called a total of four witnesses to establish that the Appellant committed the offence
that he was convicted of. The Court heard that S.N.W. who was the complainant (testified as PW1) was
astep-daughter of the Appellant. That, the Appellant was married to PW1’s mother and lived together.
That, the mother of PW1 (not a witness) had differed with the Appellant and went to a funeral leaving
the Appellant and PW1 in their home. It was when the Appellant pounced on PW1, had sex with her
and warned her of disclosing to anyone.

PW1, however, disclosed as much to a neighbour who took her to PW1’s paternal grandmother who
testified as PW2. It was PW2’s evidence that she examined PW1’s private parts and noticed that she
was badly torn and penetrated. She reported the matter to the police and PW1 was led to the hospital
where she was examined and treated.

PW4, a Clinical Officer, confirmed, upon examination, that indeed PW1’s hymen was broken and her
labia minora was painful. PW4 concluded that PW1 suffered a deep penetration.

PW3 conducted an age assessment on PW1 and concluded that she was 10 years old.
The witnesses variously produced exhibits.

The police, upon completion of investigations, apprehended the Appellant who had fled and charged
him accordingly.
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17.

18.

19.

20.

21.

22.

After close of the prosecution’s case, the trial Court found that the Appellant had a case to answer and
was placed on his defence.

He gave an unsworn defence and called no witnesses. He denied committing the offence. He contended
that he was framed by the father of PW1 who wanted to take PW1 away, but he refused.

The Appellant urged the Court to find him not guilty as charged and be released.

It was on the above evidence that the Appellant was found guilty of defiling PW1, convicted and

sentenced.

For the prosecution to establish the charge of defilement, it must establish the following crucial
ingredients: -

a. Age of the Complainant;
b. Penetration and;
c. Identification of the perpetrator.

A look at the ingredients of the offence of defilement now follows.

Age of the Complainant:

23.  The prosecution relied on an Age Assessment Report in proof of PW1’s age. According to the Report,
PW1 was about 10 years old at the time of the ordeal. The Report was not challenged in any way and
the trial Court did not find any reason to impugn that medical evidence.

24, This Court, therefore and likewise, finds that PW1 was a child within Section 2 of the Children Act.

Penetration:

25. The evidence of penetration was by three witnesses; PW1, PW2 and PW4. PW1 was the victim. She
described the ordeal with the assailant who took her into a bed, undressed her and placed his penis on
her vagina. PW2, who was the grandmother to PW1, examined PW1 and noted that PW1’s vagina had
been ripen open.

26. It was PW4 who medically examined PW1. PW4 affirmed that PW1’s hymen was broken and her labia
minora was painful. To him, PW1 suffered a deep penetration

27. The combined evidence of PW1, PW2 and PW4 leaves no doubt that indeed a penis was inserted into

PW1’s vagina. That was proof of penetration.

Identity of the perpetrator:

28.

29.

The evidence on the identity of the assailant was led by PW 1. It was, therefore, a single witness evidence.
PW1 contended that she recognized the assailant who was her step-father and had been left under his
care as her mother went to a funeral.

As the evidence was largely on recognition, Courts have discussed how Court’s ought to treat such
evidence. The evidence of recognition was held by the Court of Appeal in Anjononi & Others vs.
Republic [1989] eKLR to be ‘more satisfactory, more assuring and more reliable than identification
of a stranger because it depends upon the person’s knowledge of the assailant in some form or other’.
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30.

31.

32.

33.

Courts have, also and severally, held that a conviction can be based on the evidence of a single witness.
As early as 1967, the Court of Appeal of Eastern Africa held in Chila vs. R [1967] EA 722 at 723, as
follows: -

The law of East Africa on corroboration in Sexual Offences is as follows: -

The Judge should warn the assessors and himself of the danger of acting on the
uncorroborated evidence testimony of the complainant, but having done so he
may convict in the absence of corroboration if he is satisfied that her evidence
is truthful. If no such warning is given then the conviction will normally be set
aside unless the Appellate Court is satisfied that there has been no failure of
justice. In this case, as earlier stated, the trial Magistrate after concluding that
“I have assessed the minor and I find her fit to proceed with this trial. She can
be sworn.” In her assessment of the Prosecution’s evidence, she stated. The
witness/minor appeared confident and believable when describing the events
and I have no doubt in my mind that she was able to identify the Accused
person as the perpetrator of the offence.

The import of Section 124 of the Evidence Act, Cap. 80 of the Laws of Kenya on sexual offences has also
been judicially considered. The Court of Appeal in Moses Nato Raphael vs. Republic [2015] eKLR
held that: -

As to whether the sole evidence of the child was sufficient to found a conviction, the law on
this issue is well settled. Section 124 of the Evidence Act, Cap 80, Laws of Kenya provides a
proviso that permits admission of evidence from a victim without corroboration in sexual
offences cases only. Section 124 of the Evidence Act provides as follows;

“Notwithstanding the provisions of Section 19 of the Oaths and Statutory

Declarations Act (Cap. 15), where the evidence of the alleged victim is admitted in
accordance with that Section on behalf of the prosecution in proceedings against
any person for an oftence, the accused shall not be liable to be convicted on such
evidence unless it is corroborated by other material evidence in support thereof
implicating him:

Provided that where in a criminal case involving a sexual offence the only evidence
is that of the alleged victim of the offence, the court shall receive the evidence of
the alleged victim and proceed to convict the accused person if, for reasons to be
recorded in the proceedings, the court is satisfied that the alleged victim is telling
the truth.” (emphasis ours)

All the Court needed to do was warn itself of the danger of convicting on the
evidence of a single witness, who is also a minor. The learned Judge did this in her
re-evaluation of the evidence and was satisfied that the child knew the appellant
very well before and she could not have mistaken him for another person.

The legal principle discussed above has been applied in many other decisions including; S C N vs.
Republic [2018] eKLR, G O A vs. Republic [2018] eKLR, Martin Okello Alogo vs. Republic [2018]
eKLR among many others.

The analysis of Section 124 of the Evidence Act establishes a thread running through the decisions. The
legal principle is that as long as the trial Court is satisfied that the single witness is telling the truth, a
conviction based on such evidence will be allowed to stand.
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34.

35.

36.

37.

38.

39.

40.

41.

42,

43.

44,

Further, in R -vs- Turnbull & Others (1973) 3 ALL ER 549, which English decision has been generally
accepted and greatly used in our judicial system, the Court addressed the considerations to be made
when the only evidence turns on identification by a single witness. The Court rendered thus: -

... The Judge should direct the jury to examine closely the circumstances in which the
identification by each witness came to be made. How long did the witness have with the
Accused under observation? At what distance? In what light? Was the observation impeded
in any way...? Had the witness ever seen the accused before? How often? If only occasionally,
had he any special reason for remembering the accused? how long elapsed between the
original observation and the subsequent identification to the police? Was there any material
discrepancy between the description of the accused given to the police by the witness
when first seen by them and his actual appearance? Recognition may be more reliable than
identification of a stranger but even when the witness is purporting to reorganize someone
whom he knows, the jury should be reminded that mistakes in recognition of close relatives
and friends are sometimes made.

Returning to the case at hand, PW1 and the Appellant lived together in the same house. PW1 neatly
narrated what the Appellant allegedly did to her.

The trial Court analyzed the aspect of identification by way recognition. It was satisfied that the single
witness, PW1, was telling the truth and believed her testimony. It then found that the Appellant was
positively recognized as the assailant.

From the evidence, PW1 was quite consistent and well oriented of the events as they took place. She
described how the incident occurred and who the intruder was. PW1 knew the Appellant well.

While reviewing the evidence, this Court must remain alive to the fact that it neither saw nor heard
the witnesses as they testified before the trial Court and, therefore, it ought to give due regard in that
respect. (See Ajode v. Republic [2004] KLR 81. Therefore, unless on very convincing and congent
grounds, the trial Court’s analysis and belief ought to be upheld.

In doing so, the defence must also be considered. In this case, the Appellant raised the issue of having
been framed up by PW1’s father. Being unsworn evidence, the Court did not benefit from any
examination and as such the assertion remains hollow. The defence cannot stand on the way of the

prosecution evidence. It is for rejection.

On a careful review of the evidence, this Court finds that the totality of the evidence placed the
Appellant as the perpetrator. He was positively identified as such visually. The prosecution’s evidence
was, therefore, cogent and believable.

The upshot is that the prosecution discharged its burden to the required standard of proof and that
the trial Court, rightly so, found the Appellant guilty and convicted him.

Coming to the end of the discussion on this issue, this Court notes that the Appellant raised three
more issues worth consideration. The first one was the alleged infringement of his fair trial rights by
having been arraigned before Court three days post arrest.

The Appellant did not raise the issue before the trial Court. In such a case, there is no way this Court
can ascertain whether the alleged infringement, if any, affected the trial. The Appellant has the option
of pursuing the matter through a constitutional petition, if need be.

The second issue was the contention that crucial witnesses were not called without any reasonable
explanation.
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45. The prosecution has a discretion to call any witnesses. (Section 143 of the Evidence Act). It is only in
instances where crucial witnesses are not called and no plausible explanation is given when a Court
may raise a red flag. (See Bukenya & Others versus Uganda (1972) E.A. 594, Kingi versus Republic
(1972) E.A. 280 and Nguku versus Republic (1985) KLR 412).

46.  The witnesses called in this case were sufficient to prove the offence.

47.  Ontheallegation that there were unreconciled contradictions, this Court did not come across any such
meaningful ones. Therefore, that argument fails.

48. Having considered all the issues raised by the Appellant challenging the conviction, this Court finds
that the Appellant’s encounter that the offence of defilement was not proved fails.

49. Consequently, this Court finds that the appeal against the conviction lacks merit and is hereby
dismissed.

Sentence:

50. The Appellant was sentenced to life imprisonment. The trial Court considered the mitigations.

51.  The Appellant submitted that life imprisonment was unconstitutional and that the sentence ought to
be set-aside and he be sentenced to the period already served.

52.  The State opposed the submission and contended that the life imprisonment was upheld by the Court
of Appeal as constitutional in Criminal Appeal No. 104 0of 2021 in Nairobi Onesmus Musyoki Muema
vs. Republic. The decision was rendered on 4 August, 2023.

53. Earlier, on 7 July, 2023, the Court of Appeal, differently constituted, in Manyeso v Republic [2023]
KECA 827 (KLR) found the life imprisonment unconstitutional.

54. This Court has carefully considered the two decisions from the Court of Appeal. Whereas the matter
calls for urgent resolution by the Supreme Court, this Court ought to carefully weigh the rival
decisions. After consideration of the said decisions, this Court finds favour in the finding that life
sentences are unconstitutional to the extent that they are indeterminate.

55. Unlike the decision in Manyeso v Republic, the latter one did not consider the issue in light of the
various provisions of the Constitution, prevailing judicial pronouncements from the Supreme Court
including Francis Karioko Muruatetu & Another v Republic (Petition 15 & 16 of 2015; [2017] KESC
2 (KLR)) and comparative jurisprudence world-over.

56. Manyeso v Republic had a robust exposition of the relevant constitutional provisions coupled with
appropriate legal reasoning which is in tandem with the transformative 2010 Constitution.

57. Itis, hence, the finding of this Court that life sentences are unconstitutional to the extent that they are
indeterminate. This Court, therefore, upholds the Court of Appeal decision in Manyeso v Republic
case (supra).

58. Having found as such, the life sentence imposed on the Appellant is hereby set-aside.

59.  In considering an appropriate sentence this Court is guided by the statement in Manyeso v Republic

case (supra) when the Court was considering the sentence. The Court stated as follows: -

27. We are also alive to the fact that he [the Appellant] was convicted for defiling a child of 4
years and of the likely ramifications of his actions on the child’s future. We are therefore of the
view that while the Appellant should be given the opportunity for rehabilitation, he also merits
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a deterrent sentence. We, therefore in the circumstances, uphold the Appellant’s conviction of
defilement, but partially allow his appeal on sentence. We accordingly set aside the sentence of
life imprisonment imposed on the appellant and substitute therefore a sentence of 40 years in
prison to run from the date of his conviction.

60. Given the age of the victim in this case, which was 10 years old, and in consideration of the mitigations
and the fact that PW1 trusted the Appellant as her father, this Court finds that a stiffer penalty is called
upon as a deterrent measure.

Disposition:

61. Drawing from the above discussion, it is apparent that the appeal fails on the conviction, but succeeds

on sentence.
62. In the end, the following orders do hereby issue: -
a. The appeal against the conviction fails and is hereby dismissed.

b. The appeal against the life imprisonment succeeds. The life imprisonment imposed upon the

Appellant is hereby set-aside.

c. The Appellant is now sentenced to serve 30 years in prison. The sentence shall start running

from 4" September, 2020 when the Appellant was charged.

SUBPARA d. The file is marked as CLOSED.

Orders accordingly.
DELIVERED, DATED AND SIGNED AT KITALE THIS 11™ DAY OF APRIL, 2024.
A.C.MRIMA
JUDGE
Judgment delivered virtually and in the presence of: -
Ambrose Juma Munanguna, the Appellant in person.

Miss Kiptoo, Learned Prosecution Counsel instructed by the Office of the Director of Public Prosecutions
for the Respondent.

Chemosop/Duke — Court Assistants.
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