I
aE—
KENYA LAW

THE NATIONAL COUNCIL FOR LAW REPORTING

REPUBLIC OF KENYA Where Legal Information is Public Knowledge

G.K. Associates Limited & another v National Bank of Kenya Limited (Civil
Appeal 176 of 2016) [2024] KEHC 4671 (KLR) (18 April 2024) (Judgment)

Neutral citation: [2024] KEHC 4671 (KLR)

REPUBLIC OF KENYA
IN THE HIGH COURT AT MOMBASA
CIVIL APPEAL 176 OF 2016
DKN MAGARE, ]
APRIL 18, 2024

BETWEEN
G.K. ASSOCIATES LIMITED 1°" APPELLANT
GIDEON LISTER KAARAI 2"° APPELLANT
AND
NATIONAL BANK OF KENYA LIMITED RESPONDENT
JUDGMENT

1. This is an Appeal from the Ruling of Honourable Njagi delivered on 29/4/2016. The Appeal has
taken 8 years to prosecute. The decision was made on 29/4/2016 while the memorandum of appeal
was filed on 14/12/2016.

2. The Appeal was clearly filed out of time, nevertheless given the history it is unclear why the Respondent
did not rise the issue. I have noted that the main decision was that the Respondents’ application ought

not to have been allowed.

3. The 10 grounds of Appeal raised are humungous, unseemly and without any basis. The call for
conciseness is embodied in Order 42 Rule 1 of the Civil Procedure Rules which provides are follows: -

“1. Form of appeal —

1. Every appeal to the High Court shall be in the form of a
memorandum of appeal signed in the same manner as a pleading.
(2) The memorandum of appeal shall set forth concisely and
under distinct heads the grounds of objection to the decree or
order appealed against, without any argument or narrative, and
such grounds shall be numbered consecutively.
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4, The Court of Appeal had this to say about compliance with Rule 86 of the Court of Appeal Rules
(which is pari materia with Order 42 Rule 1 of the Civil Procedure Rules) in the case of Robinson
Kiplagat Tuwei v Felix Kipchoge Limo Langat [2020] eKLR: -

“We are yet again confronted with an appeal founded on a memorandum of appeal that
is drawn in total disregard of rule 86 of the Court of Appeal Rules. That rule demands
that a memorandum of appeal must set forth concisely, without argument or narrative, the
grounds upon which a judgment is impugned. What we have before us are some 18 grounds
of appeal that lack focus and are repetitively tedious. It is certainly not edifying for counsel
to present two dozen grounds of appeal, and end up arguing only two or three issues, on the
myth that he has condensed the grounds of appeal. This Court has repeatedly stated that
counsel must take time to draw the memoranda of appeal in strict compliance with the rules
of the Court. (See Abdi Ali Dere v. Firoz Hussein Tundal & 2 Others [2013] eKLR) and
Nasri Ibrahim v. IEBC & 2 Others [2018] eKLR. In the latter case, this Court lamented:

“We must reiterate that counsel must strive to make drafting of grounds of appeal an art,
not an exercise in verbosity, repetition, or empty rhetoric...A surfeit of prolixious grounds
of appeal do not in anyway enhance the chances of success of an appeal. If they achieve
anything, it is only to obfuscate the real issues in dispute, vex and irritate the opposite parties,
waste valuable judicial time, and increase costs.” The 18 grounds of appeal presented by the
appellant, Robinson Kiplagat Tuwei against the judgment of the Environment and Land
Court at Eldoret (Odeny, J.) dated 19th September 2018 raise only two issues...”

5. In the case of Kenya Ports Authority v Threeways Shipping Services (K) Limited [2019] eKLR, the
Court of Appeal observed that: -

“Our first observation is that the memorandum of appeal in this matter sets out repetitive
grounds of appeal. The singular issue in this appeal is whether Section 62 of the Kenya Ports
Authority Act ousts the jurisdiction of the High Court. We abhor repetitiveness of grounds
of appeal which tend to cloud the key issue in dispute for determination by the Court. In
William Koross V. Hezekiah Kiptoo Kimue & 4 others, Civil Appeal No. 223 of 2013, this
Court stated:

“The memorandum of appeal contains some thirty-two grounds of appeal, too
many by any measure and serving only to repeat and obscure. We have said it
before and will repeat that memoranda of appeal need to be more carefully and
efficiently crafted by counsel. In this regard, precise, concise and brief is wiser and
better.”

6. This being a first appeal, this court is under a duty to re-evaluate and assess the evidence and make its
own conclusions. It must, however, keep at the back of its mind that a trial court, unlike the appellate
court, had the advantage of observing the demeanour of the witnesses and hearing their evidence first

hand.
7. In the case of Mbogo and Another vs. Shah [1968] EA 93 where the Court stated:

“...that this Court will not interfere with the exercise of judicial discretion by an inferior

court unless it is satisfied that its decision is clearly wrong, because it has misdirected itself
or because it has acted on matters on which is should not have acted or because it failed to
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take into consideration matters which it should have taken into consideration and in doing

so arrived at a wrong conclusion.”

8. The duty of the first appellate Court was settled long ago by Clement De Lestang, VP, Duftus and Law
JJA, in the locus Classicus case of Selle and another Vs Associated Motor Board Company and Others
[1968] EA 123, where the law looks in their usual gusto, held by as follows; -

“.. this court is not bound necessarily to accept the findings of fact by the court below. An
appeal to this court ... is by way of re-trial and the Court of Appeal is not bound to follow
the trial Court’s finding of fact if it appears either that he failed to take account of particular
circumstances or probabilities or if the impression of demeanour of a witness is inconsistent
with the evidence generally.”

9. The Court s to bear in in mind that it had neither seen nor heard the witnesses. Itis the trial court that
has observed the demeanor and truthfulness of those witnesses. However, documents still speak for
themselves. The observation of documents is the same as the lower court as parties cannot read into
those documents matters extrinsic to them.

10. In the case of Peters vs Sunday Post Limited [1958] EA 424, court therein rendered itself as follows:-

“Itis a strong thing for an appellate court to differ from the findings on a question of fact, of
the judge who had the advantage of seeing and hearing the witnesses...But the jurisdiction
to review the evidence should be exercised with caution: it is not enough that the appellate
court might have come to a different conclusion...”

11.  The duty of the first appellate court remains as set out in the Court of Appeal for Eastern Africa in
Pandya -vs- Republic [1957] EA 336 is as follows:-

“On a first appeal from a conviction by a Judge or magistrate sitting without a jury the
appellant is entitled to have the appellate court’s own consideration and views of the
evidence as a whole and its own decision thereon. It has the duty to rehear the case and
reconsider the witnesses before the Judge or magistrate with such other material as it
may have decided to admit. The appellate court must then make up its own mind not
disregarding the judgment appealed from but carefully weighing and considering it. When
the question arises which witness is to be believed rather than another and that question
turns on manner and demeanor, the appellate court must be guided by the impression made
on the Judge or magistrate who saw the witness but there may be other circumstances, quite
apart from manner and demeanor which may show whether a statement is credible or not
which may warrant a court different.

12. In Fidelity & Commercial Bank Ltd V Kenya Grange Vehicle Industries Ltd (2017) eKLR, the Court
of Appeal, Ouko, Kiage and Murgor JJA held as follows: -

“Courts adopt the objective theory of contract interpretation and profess to have the
overriding aim of giving effect to the expressed intentions of the parties when construing
a contract. This is what sometimes is called the principle of four corners of an instrument,
which insists that a document's meaning should be derived from the document itself,
without reference to anything outside of the document (extrinsic evidence), such as the
circumstances surrounding its writing or the history of the party or parties signing it.
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13.

14.

15.

16.

17.

18.

In Prudential Assurance Company of Kenya Limited V Sukhwender Singh Jutney and Another, Civil
Appeal No. 23 of 2005 the Court citing a passage in Odgers Construction of Deeds and Statutes (5"
edn.) at p.106 emphasized that in construing the terms of a written contract;

“Itis a familiar rule of law that no parol evidence is admissible to contradict, vary or alter the
terms of the deed or any written instrument. The rule applies as well to deeds as to contracts
in writing. Although the rule is expressed to relate to parol evidence, it does in fact apply to
all forms of extrinsic evidence.”

The trial court and this court will similarly construct documents as there are no witnesses required to
know the content of a document. Therefore, where the findings of the trial Court are consistent with
the evidence generally, this Court should not interfere with the same.

There is only one issue raised whether the defence so filed raised triable issues. The 2™ Defendant
defence filed in February 2007 is said to raise triable issues. For a suit to raise a triable issue, the same
should prima facie arguable.

From where I'sit I do not see any triable issues. The defence is what can generally be called an evasive
general denial. Paragraph 3 states that the 2" Respondent is not liable to the plaintiff for a sum of
Kshs. 887,176/20. It is not clear whether the money had been paid or was not due. The plaintiff in
paragraphs 4-7 raised circumstances of the amount arising. This was supposed to be fully answered.

Nothing was spoken of related to the cogent pleadings. The next issue is there being another
case between the plaintiff and Zakayo Ngugi. There is no extrapolation on how such a case over
Nyandarula/Ndemi/1474 aftects liability to settle Kshs. 887,176/20. The last paragraph is a classic
general denial. It does not offer any defence to the case pleaded.

I cannot fault the court for dismissing the defence as spurious and offering no trial issue. The case of
Raghbir Singh Chatte v National Bank of Kenya Limited [1996] eKLR, where the court of Appeal
stated as doth: -

“The main object of this rule and r.14 is to bring the parties by their pleadings to an issue, and

indeed to narrow them down to definite issues, and so diminish expense and delay, especially
as regards the amount of testimony required on either side at the hearing (per Jessel M. R.
in Thorp v Holdworth (1876) 3 Ch. D. 637). This object is secured by requiring that each
party in turn should fully admit or clearly deny every material allegation made against him.
Thus, in an action for a debt or liquidated demand in money, a mere denial of the debt is

wholly inadmissible”, (underling supplied).

I will also add that the crucial deficiency of a general denial which I have already described,
also applies to the evasive, inconsistent and contradictory alternative general traverse in the
appellant’s defence. This was that if the respondent had extended any overdraft facilities
without stating the amount involved, to the appellant which was moreover, denied, then
the same and here again, without stating how and when, had been paid. Such a spurious
pleading in the alternative cannot give any merit to the defence and so also makes it one
which discloses no reasonable defence for all purposes including that of 0 6 r 13(1)(a).”
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19. I am aware that in the case of the duty of the court not to drive parties from the seat of justice as set out
in the case of D.T. Dobie & Company (Kenya) Limited v Joseph Mbaria Muchina & Another [1980]
eKLR, the court of Appeal, C B Madan JA stated as doth: -

“Upon appeal: -

"That is a very strong power, and should only be exercised in cases which are clear and
beyond all doubt....the court must see that the plaintift has got no case at all, either as
disclosed in the statement of claim, or in such affidavits as he may file with a view to
amendments."

per Lindley L.J. ibi, p. 602.
"It has been said more than once that rule is only to be acted upon in plain

and obvious cases and, in my opinion, the jurisdiction should be exercised with
extreme caution.”

Per Lord Justice Swinfen Eady in Moore v. Lawson and Another (supra) at p. 419.

"It cannot be doubted that the court has an inherent jurisdiction to dismiss an
action is an abuse of the process of the court. It is a jurisdiction which ought
to be very sparingly exercised. and only in exceptional cases. I do not think its
exercise would be justified merely because the story told in the pleadings was
highly improbable, and one which it was difficult to believe could be proved”. per
Lord Herschell in Lawrence v. Lord Norreys, 15. A.C. 210 at p. 219.

20. However, in this matter, the Applicant is not being driven away from the seat of justice. He has driven
himself out of the seat of justice by not paying a debt he lawfully owes. It is the duty of the Debtor to
seek his creditors and pay them.

21. Indeed, there was no proper response to the application dated 2/7/2007. The court had no other
option than to strike out the defence. It was evasive and offered no defence to the claim. The issues
raised in the grounds of opposition are not in the defence. Without disputation on any legal or factual
issues, I see no reason to disturb the court’s Ruling.

22. The appeal is accordingly dismissed with cost of Kshs. 95,000/=

Determination
23. The upshot of the foregoing is that I make the following orders.
SUBPARA i. The Appeal herein was filed out of time without leave.

ii. In any case the Appeal lacks merit and is accordingly dismissed with costs of Kshs. 85,000/=
payable within 30 days.

iii. The file is closed.

DATED, SIGNED AND DELIVERED VIRTUALLY AT MOMBASA ON THIS 18™ DAY OF
APRIL, 2024.

KIZITO MAGARE
JUDGE

In the presence of:-
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Mr. Ogowe for the Respondent
No appearance for Appellant

Court Assistant - Brian
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