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BETWEEN

FELIX MUENDO WAMBUA ..................................................................  APPLICANT

AND

WLLIAM WAMBUA MUTUA ............................................................ RESPONDENT

RULING

1. Vide application dated 18.09.2023 brought under section 3A, 79G and 95 of the Civil Procedure Act ,
Order 22 Rule 22, Order 42 Rule 6 , Order 50 Rule 6 and order 51 Rule 1 and 3 of the Civil Procedure
Rules, 2010 the Applicant seeks the following orders, that;

a. Spent

b. Spent

c. The Court to stay the execution of the judgment/ decree delivered on 29th August 2023 by
Honourable Daine Nyaboke Sure (P.M) sitting at Kangundo in Civil Suit No E28 of 2021
pending the hearing and determination of the Appellant’s Appeal led at the High Court of
Kenya at Machakos.

d. This Court allow the Applicant to furnish the Court with security in the form of a Bank
Guarantee from a reputable bank pending the full hearing and determination of this Appeal

e. Spent

f. The costs of this Application abide the outcome of this Appeal.

2. The Application is supported by an adavit sworn by Felix Muendo Wambua on 18.09.2023 in which
he deposes that aggrieved by the judgment in Kangundo Civil suit no E 28 of 2021 intends to appeal
and is apprehensive that the Respondent may proceed and levy execution against them and that if
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the orders sought are not granted, the appeal will be rendered nugatory. He indicated that he was
ready to furnish the court with a bank guarantee. He also indicated that he was apprehensive that if
the Respondent is paid he may deal with the same in a manner prejudicial to me and if the appeal is
successful, they may not be able to recover the same from the Respondent.

Grounds of Opposition

3. The Respondent opposed the Application through a grounds of opposition dated 18.10.2023 on the
grounds that;

a. The applicant’s application is frivolous, incompetent and vexatious, bad in law, incurable
defective, an abuse of the court process, an afterthought and brought in bad faith and brought
after inordinate delay.

b. The appellant has not given any good grounds why the application should be allowed.

c. The appellant has not oered any meaningful security for costs as required in law and should be
ordered to release to the Plainti/1st Respondent half of the decretal sum amounting to Kshs
156,275 and deposit the balance of Kshs 156,275 in a joint interest earning account within
fourteen days from the date of ruling of this application to demonstrate his seriousness as is
the normal practice in the courts so that the interests of both parties is protected.

d. The 1st Respondent objects to the bank guarantee security being proposed by the Appellant as
it only protects the interests of the appellant and not hers.

e. The Respondent is a person of means and is businessman and can refund the same in the event
the appeal herein is successful.

f. The application is improperly before this Court.

4. The Application was canvassed by way of written submissions.

Applicant’s Submissions

5. Vide submissions led on 27.11.2023 the Applicant reiterated the contents of the Supporting
adavit and while relying on the case of Bake ‘N’ Bite (Nrb) Limited vs Daniel Mutisya Mwalonzi
[2015]eKLR , Esther Wamaitha Njihia & 2 others vs Safaricom Limited [2014]e KLR, Tabro
Transporters Ltd vs Absalom Dova Lumbasi [2012] eKLR further opined that it had satised the
conditions for stay provided for in order 42 Rule 6)of the Civil Procedure Rules.

6. On the occurrence of substantial loss, It was submitted that the Applicant had stated that his insurer
was willing to provide the judgment amount to be held by the Honourable Court pending the hearing
and determination of the intended Appeal and has provided a bank guarantee while the Respondents
nancial status is unknown and is highly likely unable to refund the decretal sum if the appeal succeeds.
This because he has not furnished the court with any documentary evidence to prove his nancial
standing. Reliance was placed on the case of Edward Kamau & Another vs Hannah Mukui Gichuki
& Another [2015] eKLR.

7. It was submitted that there has been no inordinate delay in ling the application.
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Respondent Submissions

8. Vide submissions led on 15.11.2023, the Respondent opposed the bank guarantee as both parties
interests are not protected by it. The Respondent reiterated the contents of its grounds of opposition
and urged the court to dismiss the application.

Determination

9. I have considered the Application, the grounds of opposition and the submissions of parties on record
and I nd that the issue for determination is whether this court should issue orders of stay of execution.

10. On the issue of stay, Order 42 Rule 6(1) and (2) of the Civil Procedure Rules,2010 provides as follows:

“ (1) No appeal or second appeal shall operate as a stay of execution or proceeding
under a decree or order appealed from except in so far as the Court appealed
from may order but, the court appealed from may for sucient cause order
stay of execution of such decree or order, and whether the application for such
stay shall have been granted or refused by the court appealed from, the court
to which such appeal is preferred shall be at liberty, on application being made,
to consider such application and to make such order thereon as may to it seem
just, and any person aggrieved by an order of stay made by the court from
whose decision the appeal is preferred may apply to the appellate court to have
such order set aside.

(2) No order for stay of execution shall be made under subrule (1) unless –

(a) the Court is satised that substantial loss may result to the applicant unless the order
is made and that the application has been made without unreasonable delay; and

(b) such security as the court orders for the due performance of such decree or order as
may ultimately be binding on him has been given by the applicant.”

11. The rst issue is whether the application has been led without unreasonable delay. I note that the
Appellant has not attached the judgment in its application. However this court has perused the
Trial Court record and it shows that the Judgment in Kangundo CMCC E28 of 2023 was delivered
on 29.08.2023 in the presence of advocates for Parties and the court granted stay of 30 days. This
application was led on 20.09. 2023 thus I nd that there is no inordinate delay in ling.

12. Secondly, the Applicant has stated that she stands to suer loss if the orders sought are not grated
but has not demonstrated how exactly it will suer. Substantial loss was discussed in the case of James
Wangalwa & Another vs. Agnes Naliaka Cheseto [2012] eKLR, as:

“ No doubt, in law, the fact that the process of execution has been put in motion, or is likely
to be put in motion, by itself, does not amount to substantial loss. Even when execution has
been levied and completed, that is to say, the attached properties have been sold, as is the
case here, does not in itself amount to substantial loss under Order 42 Rule 6 of the CPR.
This is so because execution is a lawful process. The applicant must establish other factors
which show that the execution will create a state of aairs that will irreparably aect or negate
the very essential core of the applicant as the successful party in the appeal ... the issue of
substantial loss is the cornerstone of both jurisdictions. Substantial loss is what has to be
prevented by preserving the status quo because such loss would render the appeal nugatory.”
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13. Similarly in the case of James Wangalwa & Another v Agnes Naliaka Cheseto [2012] eKLR, it was
observed that:

“ No doubt, in law, the fact that the process of execution has been put in motion, or is likely
to be put in motion, by itself, does not amount to substantial loss. Even when execution has
been levied and completed, that is to say, the attached properties have been sold, as is the
case here, does not in itself amount to substantial loss under Order 42 Rule 6 of the CPR.
This is so because execution is a lawful process. The applicant must establish other factors
which show that the execution will create a state of aairs that will irreparably aect or negate
the very essential core of the applicant as the successful party in the appeal ... the issue of
substantial loss is the cornerstone of both jurisdictions. Substantial loss is what has to be
prevented by preserving the status quo because such loss would render the appeal nugatory.”

14. On the ability of the Respondent nancial incapability of paying back the decretal sum being one
of the reasons the orders should be granted, I beg to dier. The onus of proving the Respondent’s
inability goes beyond throwing an allegation without evidence. It is upon the Applicant who alleges
the same to go ahead and prove it. Nonetheless, the court has settled this matter and stated that this
should not be the reason an order of stay is granted. This was held in Stephen Wanjohi vs. Central Glass
Industries Ltd. Nairobi HCCC No. 6726 of 1991, nancial ability of a decree holder solely is not a
reason for allowing stay; it is enough that the decree holder is not a dishonorable miscreant without
any form of income.

15. On the issue of security, furnishing of security is key in getting orders of stay pending appeal. The
Applicant has indicated that his insurer is willing to deposit security on his behalf in the form of a bank
guarantee. The Court has a duty to balance the rights of both parties. The bank guarantee between
Family bank and the Applicant’s insurance company, Directline Assurance Company Limited is for
a period of 12 months from 6th July 2023, the same has will expire on 6th July 2024 and there is no
guarantee that the interests of the Respondents will be catered for or that the Appeal will be heard and
determined by then.

16. In Machira T/A Machira & Co Advocates vs. East African Standard (No 2) [2002] KLR 63 it was
held that:

“ to be obsessed with the protection of an appellant or intending appellant in total disregard
or itting mention of the so far successful opposite party is to irt with one party as
crocodile tears are shed for the other, contrary to sound principle for the exercise of a judicial
discretion. The ordinary principle is that a successful party is entitled to the fruits of his
judgement or of any decision of the court giving him success at any stage. That is trite
knowledge and is one of the fundamental procedural values which is acknowledged and
normally must be put into eect by the way applications for stay of further proceedings or
execution, pending appeal are handled. In the application of that ordinary principle, the
court must have its sight rmly xed on upholding the overriding objective of the rules of
procedure for handling civil cases in courts, which is to do justice in accordance with the law
and to prevent abuse of the process of the Court”.

17. The decretal amount in this case is Kshs. 256,250 being general and special damages. The Respondent
contends that the accident and liability is not in dispute and this has not been rebutted by the
Applicant. The only contested issue is that of the award of general damages.
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Disposition

1. In the circumstances, I hereby grant stay of execution pending the hearing and determination of the
Appeal on condition that the Applicant pays the Respondent through Advocate on record half the
decretal sum within 90 days and the balance through a Bank Guarantee.

It is so ordered.

RULING DELIVERED DATED SIGNED IN OPEN COURT IN MACHAKOS ON 8TH MARCH,
2024 (VIRTUAL/PHYSICAL CONFERENCE).

M.W.MUIGAI

JUDGE

IN THE PRESENCE OF:

MS Wataka h/b Ochoki for the Applicant

N/A - for the Respondent

GEOFFREY/PATRICK - COURT ASSISTANT(S)

(JUDGE BEREAVED)

RULING RELEASED TO REGISTRY ON 26/3/2024.

M.W.MUIGAI

JUDGE
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