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1. Duke Obare was charged with the oence of murder contrary to section 203 as read with Section 204
of the Penal Code. The particulars of the oence were that on 5th March, 2021 at Bomas Bar in Turbo
Shoopping Centre, Turbo Sub-County within Uasin Gishu County murdered Abel Juma.

2. The accused entered a plea of not guilty, which obligated the prosecution to disprove his innocence in
accordance with Article 50(2)(a) of the Constitution. The prosecution was led by Mr. Mark Mugun,
while Mr. Nyambegera served as legal counsel for the defendant.

3. To satisfy their evidentiary burden, as mandated by Sections 107(1), 108, and 109 of the Evidence
Act, the prosecution presented testimony from four witnesses to establish the constituent elements of
murder, a criminal oense that contravenes Section 203 and is punishable under Section 204 of the
Penal Code.

4. For the prosecution to secure a conviction on the charge of murder contrary to Section 203 of the Penal
Code, it must prove four essential elements beyond reasonable doubt:

a. The death of the deceased

b. That his death was through unlawful acts or omission of the accused

c. That the accused had malice aforethought as dened in Section 206 of the Penal Code
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d. As such, the quality of identication evidence placed the accused person at the scene of the
crime.

The evidential summary in support of the Prosecution’s case

5. PW1, Ms. Mary Muhere Lidanya, who was the wife of the deceased, stated that on 5th March 2021,
her husband left for Turbo Town and upon returning at around 9PM in the evening, she noted that
his shirt was torn and clothing were full of dirt. He further complained of chest pains and diculty
breathing. Upon interrogating him, he said that he had been assaulted by a person known to him
as “Mkisii” at the Bomas Pub in Turbo Town. She took him to various hospitals within Turbo Sub
County but his condition only worsened as the deceased was at some point vomiting blood aside from
the chest pains. The Deceased eventually died on 6th March 2021 at Turbo Sub County Hospital while
undergoing treatment. Upon her own interrogation and independent investigation, she found out that
the person known as Mkisii was an employee of the Forest Department in Turbo Town. According
to PW1, the deceased succumbed to the injuries in the course of undergoing treatment at the medical
facility in which later he had to identify the body during the post mortem examination.

6. PW2, Mr. Joseph Mukhwana, a brother to the deceased, was present at the post mortem examination
where he was informed that at the time of his death, his brother had 2 broken ribs and that his stomach
was raptured indicative of the fact that he had been assaulted.

7. PW3 Sgt Joseph Kiboi on oath stated in court that at the time of the incident he was a police detective
attached to Turbo Police station, that is when he received a telephone call from a colleague by the
name Juma requiring a means of transport to take him to the hospital. During their conversation PW3
sought better particulars of why Juma was desirous of a means of transport and that is when he was
informed that the deceased had been assaulted by a “mkisii” suspect. He rushed to Turbo Sub-county
district hospital where he was informed that the deceased had succumbed to death.

8. PW4 was Clement Korir who testied as an ocer as an ocer of the Kenya Forest Services attached
to Turbo Sub-station. To the best of his recollection, PW4 on the due date of 5th March, 2021, he was
at Bomas Bar with other customers taking some alcoholic drinks, who included the accused person. In
the course of the social evening, the accused was seated at the counter when he saw Juma rise up from
the seat and went to the counter. In a little while he saw a ght erupt with the accused and the deceased
culminating in the accused being and the deceased thrown to the oor. It was further the evidence
of PW4 that following that incident, one Samuel picked him up from the oor. That is when it was
decided that a vehicle be hired to take the deceased to his house to avoid any further altercation. The
witness was left behind to continue taking his drinks and at the end of it all he left for his homestead.
According to PW4’s testimony he learned the following day Juma had succumbed to death following
the injuries sustained. The witness further told this court that during the confrontation, the accused
had stepped on the deceased while they were having drinks at the Bomas Club and both of them had
taken some alcoholic drinks.

9. PW5 Dr. Wanambisi who testied and conrmed that the cause of death was respiratory failure caused
by blunt chest injury i.e. a huge force applied to the chest, a thromboembolism, which translates to a
blood clot as well as chemical peritonitis, which is a leakage of sterile uids or food in the peritoneal
cavity also caused by blunt abdominal injury. Aside from this, the Pathologist noted other injuries such
as a massively distended abdomen, free blood in the chest cavity, a bruised lung and 2 left fractured
ribs. The Post Mortem was furnished as exhibit 1.

10. The last witness for the prosecution was PW6, CPL Lorna Kerubo who also happened to be the
investigating ocer surrounding the death of the deceased. It was the evidence of PW6 that the
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investigation shows that both the deceased and the accused on the material day were having a drink
at Bomas bar. That during the social evening, PW6 told the court that from the investigations and
the witnesses who recorded their statements showed that there was a ght between the accused and
the deceased which resulted in the deceased sustaining injuries. That is when it was decided by the
customers and the owner of the bar that the deceased be rushed to Kobilo hospital and later referred
to Turbo Sub-County for further management but later, he had to succumb to death and subsequent
a post mortem examination conducted. It is from the cumulative eect of the investigation that a
decision was made to have the accused person charged with the oence of murder contrary to Section
203 of the Penal Code.

11. Thereafter, at the close of the prosecution’s case, the accused was placed on his defense in which
he elected to give a sworn statement. His narrative on oath contained the following highlights. The
accused acknowledged that on the 5th March, 2021, he went to Bomas bar at Turbo where he joined
other customers including police driver Sammy Kiarie for a social evening. He also admitted that police
ocer PC Juma being present at that bar. Like any other customers, the accused person told the court
that he ordered for his drink while seated at the counter while other police ocers sat at the corner of
the bar. The accused further recalled that it was the deceased who emerged and pushed him out of the
counter including taking away his beer and proceeding to pour it down. That is how a ght ensued
and later the deceased left the bar for his home. He was to be arrested later for an oence he did not
commit. He denied ever killing the deceased person.

12. Learned Counsel Ms. Kirenge in buttressing the case for the prosecution led submissions dated 19th

December, 2024. Counsel submitted on the Key elements for the oence of murder. Ms. Kirenge
submitted that it is undisputed from the post mortem produced as evidence that the deceased died on
6th March, 2021 at 8:30PM after undergoing treatment for chest pains that begun on the evening of
5th March, 2021 after coming from Bomas Pub in Turbo Town. That the ndings of the pathologist
prove that the death was unlawfully caused as a result of an assault/grievous harm to the deceased.

13. On the element of Malice aforethought, learned counsel cited the provisions of section 206 of the Penal
Code and relied on the case of Kaburu v. Republic (Criminal Appeal 103 of 2023) (2024) KECA 536
(KLR) and the case of Republic v. Ali Kajotot Ali (2021). Drawing from the evidence of PW4 and
PW5, counsel stated that it is not disputed that the accused person was present at the Bar that evening
and he even admitted to having brushed shoulders with the deceased. That PW4 and PW5 conrm
that the alias “Mkisii” indeed refers to the accused – Duke Obare. Learned counsel further submitted
that it is hard to fathom that the accused did not retaliate to the said act of being slapped by a drunken
ocer while he was busy enjoying his drink as he has explained in his defense to this court, however,
this tilts in the prosecution’s favor towards proving that the accused was indeed not provoked.

14. According to learned counsel, the actions of the accused persons on the night of 5th March, 2021
amount to that of implied malice as it was a sudden but deliberate act of aggression causing grievous
harm and immense pain on the deceased, PC Abel Juma, leading to his subsequent death.

Analysis and determination

15. The tragic events of March 5, 2021 present this court with the task of evaluating criminal culpability
in the context of what began as a bar altercation but ended in death. The prosecution's case rests
substantially on a combination of direct and circumstantial evidence, requiring careful examination
not only of the witness testimony but also of the medical evidence establishing causation and intent.

16. The cardinal principle in criminal law, as articulated in Woolmington v DPP (1935) AC 462, remains
our guiding star, the prosecution bears the burden of proving guilt beyond reasonable doubt. This
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principle takes on heightened signicance in a capital oense where the stakes could not be higher. The
court in the said case stated as follows:

“ “Throughout the web of the English criminal law one golden thread is always to be seen, that
it is the duty of the prosecution to prove the prisoner’s guilt, subject (to the qualication
involving the defence of insanity and to any statutory exception). If at the end of and on
the whole of the case, there is a reasonable doubt, created by the evidence given either by
the prosecution or the prisoner, as to whether (the oence was committed by him), the
prosecution has not made out the case and the prisoner is entitled to an acquittal. No matter
what the charge or where the trial, the principle that the prosecution must prove the guilt
of the prisoner is part of the common law of England and no attempt to whittle it down
can be entertained.”

17. For the prosecution to secure a conviction on the charge of murder contrary to Section 203 of the Penal
Code, it must prove four essential elements beyond reasonable doubt:

a. The death of Abel Juma

b. That his death was caused by unlawful acts or omissions

c. That such acts or omissions were committed by the accused.

d. That the accused acted with malice aforethought.

18. The fact and cause of death are established through compelling medical evidence. The post-mortem
ndings of Dr. Wanambisi (PW5) leading to the death of the accused are captured as follows:
Free blood in the chest cavity, bruised lung parenchyma by fractured ribs on the left side; Bruised
myocardium, with blood clot in the heat; massive straw-colored, free uid om the peritoneal cavity
mixed with food previously eaten, raptured stomach wall, releasing stomach contents. The post
mortem concluded that the caused of death was Respiratory failure due to massive hemothorax most
likely from Blunt chest injury (huge force applied on the chest); thromboembolism and chemical
peritonitis. The injuries paint a clear picture of signicant trauma inicted with considerable force.

19. The rst two elements being the fact of death and its unlawful causation are conclusively established
through both medical and testimonial evidence. The law presumes every homicide to be unlawful
unless circumstances exist to render it excusable or justiable, as established in R v Gusambizi s/o
Wesonga (1948) 15 EACA 65. The No such circumstances have been demonstrated in this case.

20. The critical questions before this court center on the identication of the perpetrator and whether
the acts were accompanied by malice aforethought. The prosecution's case on these elements rests
primarily on the testimony of PW4 Clement Korir, who was present during the altercation, supported
by circumstantial evidence from other witnesses who encountered both the deceased and accused in
the hours before and after the incident.

21. In evaluating identication evidence, particularly when it emanates from a single witness, the court
must exercise utmost caution. As held in Wamunga v Republic [1989] KLR 424, where the only
evidence against a defendant is evidence of identication, the court must examine such evidence
carefully and be satised that the circumstances of identication were favorable and free from
possibility of error. The court held:

“ It is trite law that where the only evidence against a defendant is evidence on identication
or recognition, a trial court is enjoined to examine such evidence carefully and to be satised
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that the circumstances of identication were favorable and free from possibility of error
before it can safely make it the basis of a conviction.”

22. The reliability of PW4's identication evidence is strengthened by the testimonies of PW1 and PW5.
PW1, the deceased's wife, who testied that upon returning home, her husband specically identied
his assailant as "Mkisii." Through independent investigation, she established this to be the accused, an
employee of the Forest Department. This evidence of recognition rather than mere identication adds
considerable weight to the prosecution's case.

23. The critical question before this court is whether the accused acted with malice aforethought. Section
206 of the Penal Code denes malice aforethought, and in determining whether the prosecution has
proven this essential element, the court must examine both the circumstances of the incident and the
context in which it occurred. The hallmark case of R v Tubere s/o Ochen (1945) 12 EACA 63 gives a
guideline on how malicious intent can be deduced. The court stated as follows:

“ The weapon used i.e. whether it was a lethal weapon or not;

The part of the body that was targeted i.e. whether it is a vulnerable part or not;

The manner in which the weapon was used i.e. whether repeatedly or not, or number of
injuries inicted, and

The conduct of the accused before, during and after the incident i.e. whether there was
impunity.”

24. The evidence presents a scenario signicantly dierent from the calculated violence that typically
characterizes murder. The events unfolded in a bar setting where both parties had been consuming
alcohol. PW4 Clement Korir's testimony establishes that the altercation erupted spontaneously when
the deceased approached the counter where the accused was seated. No evidence suggests any prior
animosity or premeditated intent. The quarrel had taken place between the accused and the deceased
in the course of them having alcoholic drinks at Bomas bar. The said accused was not armed with any
dangerous weapon but he applied excessive force using his feet and punches. Given this background,
under the Evidence Act, it is a well-recognized maxim that evidence has to be weighed and not counted.
In other words, it is the quality of evidence that matters and not quantity. It is also not necessary to
insist upon a plurality of witnesses but it is the court’s duty to establish how reliable and trustworthy
is the evidence before court. On appreciation of the oral evidence tendered by PW1 to PW6, this court
is of the view that the elements of the oence in relation to the lesser oence of manslaughter has been
established beyond reasonable doubt. In light of the medical evidence tendered by PW5, the ndings
arrived at show that the deceased succumbed to respiratory failure due to massive hemothorax most
likely from blunt chest injury.

25. In terms of Section 202 of the Penal Code, when a person who unlawfully kills another under
circumstances like the one displayed by the facts of this case and in this case where the accused person
acted to cause death in the heat of passion caused by sudden provocation and before there is time for
his passion to cool, he will be guilty of an oence of manslaughter and not murder as provided under
section 203 of the Penal Code. The provocation herein is traceable to the act of the deceased trying to
take away the beer or drink was already in custody of the accused without any excuse of a justiable
course. He therefore deprived the power of self-control by inducing him to assault the deceased. My
reading of the Penal Code on provocation under Section 207 as read with Section 208 does not state
that the retaliation must be proportionate to the provocation or in other words the mode of retaliation
must bear a reasonable relationship to the provocation if the oence is manslaughter. Common sense
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and the facts of this case dictate that something ought to have happened on the evening of 5th March,
2021 for the accused to have attacked the deceased whom he knew prior to this incident.

26. The upshot of it is that the accused person is found guilty and convicted of the oence of manslaughter
contrary to section 202 as punishable under section 205 of the Penal Code. The sentencing hearing is
scheduled for the 17th January, 2025.

Ruling On Sentence

1. This court is confronted with a case that echoes one of humanity's oldest moral parables - that of
brother turning against brother. While the biblical account of Cain and Abel speaks of blood siblings,
its profound message extends to the broader brotherhood of humankind. In our modern society, we
recognize that the bonds of human fellowship transcend blood relations, making each act of violence
against another a breach of our collective fraternity.

2. The defendant before us, Duke Obare, initially charged with murder contrary to Section 203 as read
with Section 204 of the Penal Code, has been found guilty of manslaughter in the death of Abel Juma.
That the victim shared a name with the biblical Abel serves as a poignant reminder of our timeless
struggle with violence between brothers, not necessarily of blood, but of our shared humanity. Unlike
the ancient narrative where Cain was condemned to be a restless wanderer, our contemporary justice
system seeks a more nuanced approach: one that balances punishment with rehabilitation, deterrence
with reformation, and society's demand for justice with the possibility of redemption.

3. The circumstances leading to the commission of the oence are that on 5th March, 2021 at Bomas
Bar in Turbo Shopping Centre, Turbo Sub-County within Uasin Gishu County, the accused person
engaged in an altercation with one Abel Juma that resulted in his death. The medical evidence
presented through PW5 Dr. Wanambisi established that the deceased succumbed to respiratory failure
caused by blunt chest injury, with additional complications of thromboembolism and chemical
peritonitis.

4. In approaching the question of sentencing, I am guided by various decisions including the decision in
Francis Muruatetu & Another v Republic [2017] eKLR where the supreme court laid down crucial
guidelines for sentencing as follows:

“ The age of the oender, being a rst oender, whether the oender pleaded guilty, character
and record of the oender, commission of the oence in response to gender-based violence,
remorsefulness of the oender, the possibility of reform and social re-adaptation of the
oender, and any other factor that the court considers relevant."

5. The central principles on sentencing are amplied in the cases of Titus Ngamau Musila alias Katitu-
crminal Case No 78 Of 2014 quoting from the case of Santa Signgh V State Of Punjab [1978],4 SCC
190 .... Stated as follows:

“ Proper sentence is the amalgam of many factors such as the nature of the oence, the
circumstances extenuating or aggravation of the oence. The prior criminal record, if any,
of the oender, the age of the oender the record of the oender as to employment, the
background of the oender reference to education, home life, society and social adjustment,
the emotional and mental condition of the oender, the prospects for rehabilitation of the
oender, the possibility of return of the oender to a normal Life in the community, the
possibility of treatment or training of the oender or by others and the current community
need, if any, for such a deterrent in respect to the particular type of oence"
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6. I am also reminded of the principles in the 2023 Judiciary of Kenya Sentencing Policy Guidelines which
expressly provides as follows:

That sentences are imposed to meet the following objectives:

a. Retribution: To punish the oender for his/her criminal conduct in a just manner.

b. Deterrence: To deter the oender from committing a similar oence subsequently as well as to
discourage other people from committing similar oences.

c. Rehabilitation: to enable the oender reform from his criminal disposition and become a law-
abiding citizen.

d. Restorative justice: To address the needs arising from the criminal conduct such as loss and
damages. Criminal conduct ordinarily occasions victims’, communities’ and oenders’ needs
and justice demands that these are met. Further, to promote a sense of responsibility through
the oender’s contribution towards meeting the victims’ needs.

e. Community protection: to protect the community by incapacitating the oender.

f. Denunciation: To communicate the community’s condemnation of the criminal conduct.”

1. The oence of murder contrary to Section 203 of the Penal Code is hinged or twined
with Article 26 of the constitution of the right to life. So once the elements of the oence
have been proved beyond reasonable doubt it becomes a violation of the provisions of
Article 26. When it comes to sentencing the court has to undertake a balancing Act
navigating through the objectives and principles of sentencing and the appreciative
jurisprudence on this branch of law. The general principle is that serious oences
must be punished with fair and proportionate sentences to underscore community
protection which may require that an oender should be removed from the society.
However, in exercising this discretion, besides the above sentencing principles, the
court has also to bare in mind the weight to be accorded mitigating factors. In many of
the sentencing assignments undertaken by this court, I hold strongly that some crimes
are so heinous that a plea of youth, a plea that the crime was committed when the
oender had no previous conviction or that he or she is the main bread winner to his
or her family or a plea of regret or remorse in such cases should not be the basis for a
non-custodial sentence

2. The central challenge in criminal sentencing is achieving an equitable balance between
the oender's rehabilitation prospects and society's demand for justice, particularly
for victims of crime. Within Kenya's criminal justice framework, a concerning pattern
has emerged despite the existence of established sentencing guidelines and judicial
principles. Cases presenting substantially similar factual matrices frequently result
in notably divergent sentences, raising valid questions about consistency in the
application of judicial discretion. While courts often justify these variations through
the doctrine of individualized sentencing, this principle alone cannot adequately
explain or justify the marked disparities in sentencing outcomes. What is required
is a more rigorous and transparent approach to the exercise of judicial discretion,
one that clearly articulates the reasoning behind each sentencing determination. This
approach ensures that variations in sentences stem not from arbitrary decisions but
from meaningful distinctions in case circumstances, oender characteristics, and
broader societal considerations. Such judicial reasoning must be suciently detailed to

 https://new.kenyalaw.org/akn/ke/judgment/kehc/2025/923/eng@2025-02-04 7

http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/act/2010/constitution
https://new.kenyalaw.org/akn/ke/judgment/kehc/2025/923/eng@2025-02-04?utm_source=pdf&utm_medium=footer


withstand scrutiny and demonstrate a clear nexus between the specic circumstances
of each case and the ultimate sentence imposed.

3. The aggravating circumstances in this case are signicant and warrant careful
consideration. The medical evidence through the testimony of PW5 Dr. Wanambisi
revealed extensive injuries inicted on the deceased, demonstrating the use of excessive
force. The post-mortem ndings documented severe trauma including free blood in
the chest cavity, bruised lung parenchyma, fractured ribs, and a ruptured stomach wall,
painting a clear picture of the violent nature of the assault. Furthermore, the incident
occurred at a public establishment, the BOMAS BAR, where the accused showed
blatant disregard for public safety and order. The evidence also indicates that following
the assault, the accused demonstrated a concerning lack of immediate remorse or
attempt to render assistance to the deceased, who was clearly in medical distress. This
behavior after the commission of the oense weighs heavily as an aggravating factor.

4. On the question of mitigation, learned Counsel Mr. Nyambegera submitted that the
defendant regrets the oence and it happened in a club set-up. Further that he was
provoked and he has a young family.

5. The prosecution on the other hand submitted on the aggravating factors and the fact
that life was lost. Learned Prosecution counsel urged the court to consider a custodial
sentence.

6. In considering mitigation, several factors emerge that require the court's attention. The
accused's status as a rst oender is a signicant mitigating factor, as it suggests no
pattern of violent behavior. The context in which this tragic incident occurred is also
noteworthy, the evidence demonstrates that this was not a premeditated act but rather
arose from a sudden quarrel in a bar setting where both parties had been consuming
alcohol. The spontaneous nature of the confrontation, while not excusing the actions
of the accused, provides important context for understanding the circumstances that
led to this unfortunate death. These mitigating factors must be weighed against the
severity of his actions and their fatal consequences.

7. Having carefully weighed these factors and the cited authorities, I nd that this
case warrants a custodial sentence to reect both the gravity of the oence and the
circumstances of its commission. The maximum sentence under Section 205 of the
Penal Code is life imprisonment. However, given the mitigating factors I nd that a
sentence of ten (10) years imprisonment would be appropriate in this case. It is so
ordered. 14 days Right of Appeal

SIGNED, DATE AND DELIVERED AT ELDORET THIS 4TH DAY OF FEBRUARY, 2025.

R. NYAKUNDI

JUDGE

In the Presence of

Mr. Nyambegera for the Accused person

M/s Kirenge for the DPP

Accused Persons
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