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BETWEEN
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NICHOLAS CHERUIYOT KIPKEMOI 1°" ACCUSED

DANCAN ROTICH KIRUI ALIAS ‘REREET" 2"> ACCUSED

RULING

The accused Nicholas Cheruiyot and Dancan Rotich were charged with the offence of murder contrary
to Section 203 as read with Section 204 of the Penal Code. The particulars are, that on the on the
28" Day of January 2023 at Ng’arua village in Temoyetta Location Kuresoi-North Sub-County within
Nakuru County, murdered Geofrey Yegon.

The accused persons pleaded not guilty to the offence preferred against them. The prosecution
presented two (2) Witnesses and presented no exhibits in support of its case.

When a Court following the material placed before it finds that the accused person should be put on
their defence, the Court ideally would not give a detailed ruling as the same can be addressed in the
final decision. On the other hand, if the Court was of the considered view that an accused person has
no case to answer, it would be imperative to give detailed reasons.

Section 306 of the Criminal Procedure Code calls upon this Court to make a Ruling on whether the
prosecution had established a prima facie on case to answer warranting the accused person to be put
on his defence or otherwise.
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At this stage of the proceedings what the Court is required to do is to establish whether a prima facie
case has been established and not proof beyond reasonable doubt. A prima facie case was defined in
Republic v Abdi Ibrahim Owl [2013] KEHC 2122 (KLR) as follows:_

“Prima facie” is a Latin word defined by Black’s Law Dictionary, 8" Edition as “Sufficient

to establish a fact or raise a presumption unless disproved or rebutted”. “Prima facie case”
is defined by the same dictionary as “The establishment of a legally required rebuttable
presumption”. To digest this further, in simple terms, it means the establishment of a
rebuttal presumption that an accused person is guilty of the offence he/she is charged with.
In Ramanlal Trambaklal Bhatt v. R [1957] E.A 332 at 334 and 335, the court stated as
follows:

“Remembering that the legal onus is always on the prosecution to prove its case
beyond reasonable doubt, we cannot agree that a prima facie case is made out if, at
the close of the prosecution, the case is merely one “which on full consideration
might possibly be thought sufficient to sustain a conviction.” This is perilously
near suggesting that the court would not be prepared to convict if no defence
is made, but rather hopes the defence will fill the gaps in the prosecution case.
Nor can we agree that the question whether there is a case to answer depends
only on whether there is “some evidence, irrespective of its credibility or weight,
sufficient to put the accused on his defence”. A mere scintilla of evidence can
never be enough: nor can any amount of worthless discredited evidence....... Itis
may not be easy to define what is meant by a “prima facie case”, but at least it
must mean one on which a reasonable tribunal, properly directing its mind to the
law and the evidence could convict if no explanation is offered by the defence.”

A prima facie case therefore is essentially not made out of proof beyond reasonable doubt, but on
rebuttable presumption that, the accused person is guilty of the offence he is being accused of.

Courts are required to carefully examine identification evidence, especially when it comes from a single
witness, and should only accept it if satisfied that it is accurate and free from the possibility of mistake.
R Vs Turnbull {1977}

Evidence from eyewitnesses plays an important role in all contested cases. However, the memory is
a fragile and malleable instrument, which can produce unreliable yet convincing evidence. Because
mistaken witnesses can be both honest and compelling, the risk of wrongful conviction in eyewitness
identification cases is high, and can result in injustices.

Our system of justice is deeply concerned that no person who is innocent of a crime should be convicted
of it. In order to avoid that, a court must consider identification testimony with great care, especially
when the only evidence identifying the accused as the perpetrator comes from one witness. However,
the law is not so much concerned with the number of witnesses called as with the quality of the
testimony given. A guilty verdict is permitted, only if the evidence is of sufficient quality to convince
the court beyond a reasonable doubt that all the elements of the crime have been proven and that the
identification of the accused is both truthful and accurate.

As was held in Charles O. Maitanyi v Republic;

“16. itis necessary to test the evidence of a single witness respecting to identification,
and, absence of collaboration should be treated with great care”.
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11. In Kariuki Njiru & 7 others v Republic 2017 Eklr the court held that; evidence relating to identification
must be scrutinized, and should only be accepted and acted upon if the court is satisfied that the
identification is positive and free from the possibility of error.

12. In the case of Wamunga v Republic (1989) KLR 424 the Court of Appeal stated as follows regarding
the evidence of identification generally:

“It is trite law that where the only evidence against a defendant is evidence on identification
or recognition, a trial court is enjoined to examine such evidence carefully and to be satisfied
that the circumstances of identification were favourable and free from possibility of error
before it can safely make it the basis of a conviction.”

13. PW1 did identify the accused as being in a group of four men that visited her home and started a fight
with the deceased shortly before the deceased’s body was discovered the next morning. The witness
testimony falls short of describing the actual role of the accused in the fight or the case all together.

14.  PW2 on his part never saw the accused at all.

15. Proof of death is not sufficiently proven and as the case stands the evidence on record is far insufhicient

to sustain a conviction of any nature.

16.  Thave considered the evidence adduced by the prosecution and note that, the prosecution was unable
to adduce evidence on the fact of death. prosecution did not adduce evidence of an unlawful act or
omission remotely linked to the accused resulting in the death of the deceased. No Circumstantial
evidence has been offered to provide a linkage of the alleged crime to the accused.

17. In order for the accused to be put on their defence, there should be prima facie case established by
the Prosecution. None of the witnesses called could place the accused at the scene save the faulty
identification conducted.

18. Under Article 50 (2) (a) of the Constitution, the accused is presumed innocent until proven otherwise.
This case is however marred with gaps and the same can only be interpreted to the benefit of the accused
person. See Republic vs Martin Thinguku [2021] KEHC 955 (KLR).

19. In Republic v Patrick Mutisya Mutinda [2022] KEHC 1622 (KLR)

“In my view, where clearly the prosecution’s case as presented even if it were to be taken to be

true would still not lead to a conviction such as where for example an accused has not been
identified or recognized and there is absolutely no evidence whether direct or circumstantial
linking him to the offence it would be foolhardy to put him on his defence. There is no
magic in finding that there is a case to answer and a case to answer ought only to be found
where the prosecution’s case, on its own, may possibly, though not necessarily, succeed. An
accused person should not be put on his defence in the hope that he may prop up or give
life to an otherwise hopeless case or a case that is dead on arrival. Defence case is not meant
to fill in the gaping gaps in the prosecution case.”

20. By the material placed before me Iam not convinced that, the evidence before Court by the prosecution
would be sufficient to sustain a conviction even if the accused persons remained silent. It is an
unfortunate incident and a great injustice to the deceased person streaming from the laxity of the

investigators and the prosecution.
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21. The upshot of the foregoing is that the prosecution has not met the test of a prima facie case to warrant
the accused persons to be called upon to answer. The accused are hereby acquitted of the offence of
murder under Section 306(1) of the Criminal Procedure Code.

It is so ordered.

DATED SIGNED AND DELIVERED ON THIS 12™ DAY OF FEBRUARY 2025

Mohochi S.M
JUDGE
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