
REPUBLIC OF KENYA

IN THE ENVIRONMENT & LAND COURT AT NAROK

ELC PETITION NO. 22 OF 2019

SAMPARUAN OLE KIJAPE & 30 OTHERS..........................................PETITIONERS

–VERSUS–

THE CABINET SECRETARY, MINISTRY OF LANDS &                                              

PHYSICAL PLANNING & 25 OTHERS...............................................RESPONDENTS

RULING

1. On 19th September, 2019, the Petitioners filed the present Petition through their Petition dated 13 th September, 2019 wherein they sought
the following reliefs against the Respondents:

i) A declaration that the demarcation, survey and adjudication exercise so far carried out in Naikarra Adjudication section is
unconstitutional, illegal, null and void and of no legal effect and an order that the entire process be cancelled;

ii) An order that the demarcation, survey and adjudication process in Naikarra Adjudication section be undertaken afresh by
public officers in strict compliance with the provisions of the law and with involvement of the land owners in the best degree
possible;

iii) An order directing the 1st Respondent, the Cabinet Secretary in charge of Ministry of Lands and Physical Planning to appoint
another Land Adjudication Officer under section 4 of Cap 284 to carry out the adjudication exercise in Naikarra Adjudication
Section, other than the adjudication officer who is currently in conduct of the adjudication process;

iv) That this Honourable Court be pleased to issue an order disbanding the current Land Adjudication Committee members,
being the 5th to 26th Respondents herein;

v) Upon granting prayer No 4 above, this Honourable Court do direct the adjudication officer appointed pursuant to prayer 3
above, to hold a public baraza in Naikarra area and cause the appointment of new Land Adjudication Committee members with
the approval of the land owners;

vi) The costs of this application be borne by the Respondents; and

vii) Such further or other reliefs as this Honourable Court may deem fit, just and expedient to grant for the end of justice.

2. The Respondents opposed the Petition by filing their respective responses thereto. Relevant to this ruling, on 13 th October, 2021, the 5th –
26th Respondents filed a Notice of Preliminary Objection wherein they contended that:

i) That this Honourable Court lacks the requisite jurisdiction to entertain the said Petition and indeed this entire suit either as
drawn or at all in view of section 30(1) of the Land Adjudication Act, Chapter 284 of the Laws of Kenya; and

ii) That the Petition is grossly incompetent, misconceived, a non-starter and abuses of the court process.

3.  On 13th October, 2021, parties agreed to canvass the Notice of Preliminary Objection by way of written submissions. The 5 th – 26th

Respondents filed their written submissions on 27th October, 2021, while the Petitioners filed theirs on 16th November, 2021.

4. In support of the Notice of Preliminary Objection, the 5th – 26th Respondents submitted that a preliminary objection is one that raises a
pure point of law, and which is argued on the assumption that all facts pleaded by the other side are correct. According to the 5 th – 26th



Respondents, under the Land Adjudication Act, a court cannot entertain a claim on interest in land which is still under adjudication without
the consent of the adjudication officer as provided under section 30 of the Land Adjudication Act.

5.  The 5th – 26th Respondents further contended that the Land Adjudication Act sets out an elaborate and comprehensive procedure for
dealing with any dispute that arises during the adjudication process. To the 5th – 26th Respondents, the jurisdiction of the courts is ousted and
cannot be invoked unless the process set out under the Land Adjudication Act has been exhausted.

6. It was also submitted that the Petitioners had not shown by way of evidence that the adjudication register in respect of the suit property
was ever published and that they raised objections in respect to the manner in which the adjudication process was carried out.  If  the
Petitioners sought and were denied consent by the adjudication officer, the 5 th – 26th Respondents submitted that their remedy lies in judicial
review and not by way of this petition. The said Respondents therefore urged the court to find that their preliminary objection has merit and
to proceed to strike out the Petition.

7. In support of their submissions, the 5th – 26th Respondents relied on the cases of Mukisa Biscuits Manufacturing Co Ltd vs West End
Distributors Ltd (1996) EA 696, Owners of the Motor Vessel Lillian “S” vs Caltex Oil Kenya Ltd (1989) KLR, Justus Ntuiti vs Mwirichia
Kaumbuthu [2004]e, Benjamin Okwaro Estika vs Christopher Anthony Ouka & Another [2013]eKLR, Kilusu Julius Sile & 60 Others vs
Chairperson,  Oloirien  Adjudication  Section  “B”  Committee  &  3  Others  [2016]eKLR  and  the  case  of  Mohamed  Ahmed  Khalid
(Chairman) & 10 Others vs Director of Land Adjudication & 2 Others [2013]eKLR.

8. Opposing the Notice of Preliminary Objection, the Petitioners contended in their submission that the same is not purely on points of law
thus unsustainable. The Petitioners further argued that section 30 of the Land Adjudication Act is not applicable in disputes questioning the
legitimacy of an adjudication process being followed and disputes concerning constitutional petitions pleading violation of constitutional
rights and breach of constitutional principles.

9. To the Petitioners, section 30 of the Land Adjudication process is only applicable in suits concerning an interest in a particular parcel of
land. It was their submission therefore that they are not claiming ownership of any particular parcel of land emanating from the adjudication.
According to the Petitioners, their dispute is purely that the process followed in the adjudication of Naikarra Adjudication section is in
violation of the land owners’ constitutional rights and freedoms.

10. It was the Petitioners’ submission that section of the Land Adjudication Act cannot be said to oust the jurisdiction of this Honourable
Court as conferred under Article 165(3)(b) of the Constitution of Kenya, 2010. The Petitioners further submitted that they complied with the
provisions of section 30 of the Land Adjudication Act by applying for the consent of the District Land Adjudication Officer before instituting
the present Petition.

11.  In a nutshell, the foregoing constitute the Petitioners’ case in opposition to the Notice of Preliminary Objection by the Respondent.
Simply put, the Petitioners submitted that section 30 of the Land Adjudication Act is not applicable in disputes questioning the legitimacy of
an adjudication process being followed and disputes concerning constitutional petitions pleading violation of constitutional rights and breach
of constitutional principles.

12.  To buttress their submissions, the Petitioners relied on the case of  Lemitei Ole Koros & Another vs. A.G. & 3 Others [2016]eKLR,
Republic vs. Musanka Ole Runkes Tarakwa & 5 Others Ex-Parte Joseph Lesalol Lekitio & Others [2015]eKLR, Geoffrey Andare vs A.G.
& 2 Others [2016]eKLR, Standard Limited & 2 Others vs Christopher Ndarathi Murungaru [2016]eKLR, A.G. vs. Isaiah Muturi Mucee
[2018]eKLR, Republic vs Parliamentary Service Commission & 2 Others; Morris Kimuli & Another (Interested Party) [2021]eKLR,
Republic vs Benjamin Jomo Washiali, Majority Chief Whip, National Assembly & 4 Others Ex-parte Alfred Kiptoo Keter & 3 Others
[2018]eKLR, and the case of Mohamed Ali Baadi & Others vs A.G. & 11 Others.

13. Having carefully considered the Notice of Preliminary Objection and the submissions filed by the respective parties in this case, the court
is of the opinion that the following issues arise for consideration and determination:-

i) Whether this Honourable Court has the requisite jurisdiction to hear and determine the Petition; and

ii) Whether the 5th – 26th Respondents’ Notice of Preliminary Objection is sustainable.

14. I will address the two issues together. The parameters for consideration of a Preliminary Objection are now well trodden.  The least I can
do in the circumstances is to take cognizance of holding of the court in the celebrated case of Mukisa Biscuit where the court in respect to a
preliminary objection stated:

“It raises a pure point of law which is argued on the assumption that all the facts pleaded by the other side are correct.    It cannot
be raised if any fact has to be ascertained or if what is sought is the exercise of judicial discretion.”

15. It is crystal that in their Notice of Preliminary Objection, the 5 th – 26th Respondents are challenging the jurisdiction of this court to hear
and determine this Petition. It is trite law that where the question of jurisdiction is raised then the court must first and foremost investigate
and establish whether it has the requisite jurisdiction to hear and determine the matter. This is so because jurisdiction is everything without
which a court of law acts in vain.

16.  The question of jurisdiction being a preliminary point is germane as the same sets the stage for the case in so far as determining the
competence  of  the  court  or  tribunal  to  make  a  determination  on  a  dispute.  The locus  classicus on  jurisdiction  is  the  celebrated  case
of Owners of the Motor Vessel “Lillian S” v Caltex Oil (Kenya) Ltd [1989] KLR 1 where Justice Nyarangi of the Court of Appeal held
as follows



“I think that it is reasonably plain that a question of jurisdiction ought to be raised at the earliest opportunity and the court
seized of the matter is then obliged to decide the issue right away on the material before it. Jurisdiction is everything. Without it,
a court has no power to make one more step. Where a court has no jurisdiction, there would be no basis for a continuation of
proceedings pending other evidence. A court of law downs tools in respect of the matter before it the moment it holds the opinion
that it is without jurisdiction.”

17. Looking at the import of the Notice of Preliminary Objection by the 5 th – 26th Respondents, it is apparent to this court that the same is
founded on the doctrine of exhaustion which requires a party to exhaust any alternative dispute resolution mechanism provided by statute
and/or law before resorting to the courts. The principle has been expressed and upheld in several decisions. In the case of Secretary, County
Public Service Board & another v Hulbhai Gedi Abdille [2017]eKLR the doctrine was expressed by the Court of Appeal as follows:

“Time and again it has been said that where there exists other sufficient and adequate avenue or forum to resolve a dispute, a
party ought to pursue that avenue or forum and not invoke the court process if the dispute could very well and effectively be dealt
with in that other forum. Such party ought to seek redress under the other regime.”

18. The purpose of the principle was earlier stated by the Court of Appeal in Geoffrey Muthinja Kabiru & 2 others v Samuel Munga Henry
& 1756 others [2015]eKLR as follows:

“It is imperative that where a dispute resolution mechanism exists outside courts, the same be exhausted before the jurisdiction
of the Courts is invoked. Courts ought to be fora of last resort and not the first port of call the moment a storm brews…. The
exhaustion doctrine is a sound one and serves the purpose of ensuring that there is a postponement of judicial consideration of
matters to ensure that a party is first of all diligent in the protection of his own interest within the mechanisms in place for
resolution outside the courts.  The Ex Parte  Applicants  argue that  this  accords with Article  159 of  the Constitution which
commands Courts to encourage alternative means of dispute resolution.”

19. In the present Petition, it is apparent that the Petitioners are aggrieved by the adjudication process carried out in Naikarra Adjudication
section which they lament the process followed was in violation of the land owners’ constitutional rights and freedoms. The Petitioners have
thus moved this court to challenge the aforesaid adjudication process.

20. On their part, the 5th – 26th Respondents contend that the Petitioners have invoked the jurisdiction of this court prematurely since they
have not exhausted the dispute resolution mechanisms provided for under the Land Adjudication Act.

21.  In this regard, it is imperative to appreciate the relevant provisions of law. Under sections 26 and 29 of the Land Adjudication Act
respectively, it is provided that:

26. Objection to adjudication register

(1) any person named in or affected by the adjudication register who considers it to be incorrect or incomplete in any respect
may, within sixty days of the date upon which the notice of completion of the adjudication register is published, object to the
adjudication officer in writing saying in what respect he considers the adjudication register to be incorrect or incomplete.

(2) the adjudication officer shall consider any objection made to him under subjection (1) of this section, and after such further
consultation and inquiries as he thinks fit he shall determine the objection.

29. Appeal

(1) Any person who is aggrieved by the determination of an objection under section 26 of this Act may, within sixty days after the
date of the determination, appeal against the determination to the Minister by—

(a) delivering to the Minister an appeal in writing specifying the grounds of appeal; and

(b) sending a copy of the appeal to the Director of Land Adjudication, and the Minister shall determine the appeal and
make such order thereon as he thinks just and the order shall be final.

(2) The Minister shall cause copies of the order to be sent to the Director of

Land Adjudication and to the Chief Land Registrar.

(3) When the appeals have been determined, the Director of Land Adjudication shall—

(a) alter the duplicate adjudication register to conform with the determinations; and

(b) certify on the duplicate adjudication register that it has become final in all respects, and send details of the alterations
and a copy of the certificate to the Chief Land Registrar, who shall alter the adjudication register accordingly.

(4) Notwithstanding the provisions of section 38(2) of the Interpretation and General Provisions Act (Cap. 2) or any



other written law, the Minister may delegate, by notice in the Gazette, his powers to hear appeals
and his duties and functions under this section to any public office by name, or to the person for
the time being holding any public office specified in such notice, and the determination, order
and acts of any such public officer shall be deemed for all purposes to be that of the Minister.

22. On case law, in Kinyamal Ole Tare v Sotua Sakana Muyia [2015]eKLR, this court held that:

“…this court has no jurisdiction in these proceedings to interfere with or impeach the defendant’s title to the suit property on
account of  any error that was committed during the land adjudication process. A party with such grievance has to follow the
dispute resolution mechanism set out in the Land Adjudication Act that I have outlined above…”

23. With the above in mind, it matters not whether the dispute concerns the process of adjudication as alleged by the Petitioners herein. The
law as I understand it is that a dispute concerning any error that was committed during the land adjudication process has to be referred to the
dispute resolution mechanism set out in the Land Adjudication Act that I have outlined above. While this court is clothed with jurisdiction to
hear and determine constitutional petitions falling within the ambit of its specialized jurisdiction touching on land and environment, I am of
the view that the court ought not to intervene until it is satisfied that the dispute resolution mechanisms provided in law have all been
exhausted.

24. Turning to the issue of consent under section 30 of the Land Adjudication Act, it was the Petitioners’ case that since they sought the said
consent, their petition was properly in court although the consent was not granted. On this, section 30 of the Land Adjudication Act provides
that:

30. Staying of land suits

(1) Except with the consent in writing of the adjudication officer, no person shall institute, and no court shall entertain, any civil
proceedings concerning an interest in land in an adjudication section until the adjudication register for that adjudication section
has become final in all respects under section 29(3) of this Act. 

25.  The issue that arises from the foregoing is whether the consent can be relied on to institute court proceedings to challenge a Land
Adjudication Officer’s decision. To answer this, the holding of Okongo, J in Tobias Achola Osindi & 13 others versus Cypriano Otieno
Ogalo & 6 Others, H.C.CNO 4 OF 2011 KISII is of particular relevance. The court in its decision stated that:

“The whole  process  leading  up  to  the  registration  of  a  person as  a  proprietor  of  land as  aforesaid  is  undertaken by  the
Adjudication Officer together with other officers appointed under the Act for that purpose. It follows from the foregoing that
once an area has been declared an adjudication area under the Act, the ascertainment and determination of rights and interest in
land within the area is reserved by the law for the officers and quasi-judicial bodies set up under the Act…

…the court cannot however usurp the functions and powers of the Land Adjudication Officer or other bodies set up under the
Act to assist in the process of ascertainment of the said rights and interests in land. Due to the foregoing, a consent issued by the
Land Adjudication Officer  under  section  30  of  the  Act  does  not  entitle  any  party  who has  an interest  in  land within  an
adjudication area to  bring up to court  for determination issues which should be determined by the adjudication officer or
through the dispute resolution machinery laid out in the Act”.

26. From the analysis, it is clear that even if the Petitioners had the aforementioned consent, they cannot use it to move to court to challenge
the adjudication process therefore usurping and/or by-passing the laid down dispute resolution mechanisms provided for in statute.

27. In light of the foregoing, it is my finding that the Petitioners had indeed bypassed the dispute resolution mechanisms provided under the
Land Adjudication Act. They had clearly not exhausted the laid down procedures in the aforementioned statute before filing the present
Petition, hence, the jurisdiction of this court had been invoked prematurely.

28.  Having found that the jurisdiction of this court  was prematurely invoked, the upshot of the above is that I find that the Notice of
Preliminary Objection by the 5th – 26th Respondents is sustainable. Accordingly, since this court lacks jurisdiction in this case, I strike out
the Petition with costs to the Respondents.

SIGNED, DATED AND DELIVERED AT NAROK VIA EMAIL THIS 9TH DAY OF FEBRUARY, 2022.

MBOGO C.G,

JUDGE

9/2/2022

IN THE PRESENCE OF:

CA: T.Chuma


