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Introduction

1.

Before court is a notice of preliminary objection dated 26" February 2024, filed by the 15" defendant
seeking for the dismissal of the plaintiffs’ suit on the following grounds;

a. The plaintiffs’ cause of action being founded on an action to recover land and a present interest
in land is barred by efluxion of time by dint of Section 7 and 9 of the Limitation of Actions
Act, Cap 22 Laws of Kenya.

b. This Honourable Court lacks jurisdiction to hear and determine this matter against the 15"
defendant by virtue of Section 7 and 9 of the Limitation of Actions Act, Cap 22 Laws of Kenya.

The objection was canvassed by way of written submissions. On record are submissions filed by the
15" defendant dated 18" March 2024 and the plaintiffs’ submissions dated 12 March 2024.

The submissions of the 15th defendant

3.

Counsel argued that this court has no jurisdiction to handle a probate matter as the plaintiffs’ pleadings
show that this court is being invited to determine a probate dispute. Counsel relied on the case of
Nashon Onyango Otieno v. George Onyango Otieno [2021] eKLR to buttress their submissions.

Regarding the argument that the suit was in contravention of Sections 7 and 9 of the Limitation of
Actions Act, counsel submitted that a claim for land cannot be filed after 12 years of the date when the
cause of action arose and that for a deceased person, the cause of action accrues from the date of death,
where the deceased had been in possession.

Counsel argued that the plaint stated that the 15" defendant was the surveyor who conducted survey in
regard to the suit property around 2008 in accordance to the orders of the High Court of 1* November
2007 and that the plaintiffs’ father died on 24" November 2003. Counsel contended that the plaintiffs
knew that subdivision by the 15" defendant occurred in 2008, but opted to file this suit 16 years later.
They cited Section 16 of the Law of Limitation Act and submitted that the suit was filed after 20
years from the demise of the plaintiffs’ father. Reliance was placed on the case of Kober & 2 Others v.
Korkoren (Chairman) & Another [2021] [2023] KEELC 18168 KLR (15 June 2023) (Ruling) and
Bosire Ongero v. Royal Media Services [2015] eKLR in support of their argument.

Plaintiffs’ submissions

6.

Counsel for the plaintiffs submitted that a preliminary objection may only be raised on a pure question
of law, and referred the court to the court’s decision in the case of Aviation & Allied Workers Union
Kenya v. Kenya Airways Ltd & 3 Others [2015] eKLR. Counsel argued that the facts relied upon by

the 15" defendant were disputed facts and that the plaintiffs’ position is that the disputed titles were
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unlawfully issued on 31" December 2014 while the suit was filed on 8" December 2021 which is before
expiry of 12 years.

Counsel argued that the 15™ defendant could not properly apply Limitation of Actions Act on

court judgments to fault the court’s jurisdiction. Counsel referred to the case of Mukisa Biscuits
Manufacturing Co. Ltd v. West End Distributors Ltd [1969] EA 696 and argued that the preliminary
objection cannot be determined without making reference to documentary evidence and that therefore
the same is not a proper preliminary objection.

Analysis and determination

8.

10.

11.

12.

The court has carefully considered the preliminary objection and submissions filed. In the preliminary
objection filed, the 15" defendant raised an objection based on provisions of Sections 7 and 9 of the
Limitation of Actions Act essentially faulting the plaintiffs’ claim on the basis of having been filed out

of time contrary to provisions in the Limitation of Actions Act. However, in their submissions, the 15%

defendant began by arguing that this court being an Environment and Land Court had no jurisdiction
to determine the dispute herein as the issues raised are probate issues. In addition, the 15" defendant
contended that the suit contraveners Section 16 of the Limitation of Actions Act. Since submissions

are not a substitute for pleadings but merely constitute persuasive arguments, a party’s submissions
must not create new issues or matters not raised in their pleading or objection. A party cannot use
submissions to go on a frolic of their own, because submissions must be restricted to the issues raised in
the pleadings, otherwise, that would result in trial by ambush which is not a fair trial. In the premises,
the issues of whether the plaint raises probate matters and whether it contravenes Section 16 of the
Limitation of Actions Act did not arise in the preliminary objection, and this court will not address the

same.

Therefore, two issues arise for determination;

a. Whether the preliminary objection raised is a proper preliminary objection raising pure point
of law.
b. Whether the objection is merited.

A proper preliminary objection is an objection based purely on point of law, where facts relied upon are
not in dispute. In the case of Mukisa Biscuits Manufacturing Company Ltd v. West End Distributors
Ltd [1969] EA 696, the court stated as follows;

A preliminary objection is in the nature of what used to be a demurrer. It raises a pure point of law,
which is argued on the assumption that all the facts pleaded by the other side are correct. It cannot
be raised if any fact has to be ascertained or if what is sought is the exercise of judicial discretion. The
improper raising of points by way of preliminary objection does nothing but unnecessarily increase
costs and, on occasion, confuse the issues. This improper practice should stop.

In this case, the 15% defendant has faulted the plaintifts’ claim based on paragraph 6 of the plaint
arguing that the plaintiffs complained that the 15" defendant subdivided the suit property in
contravention of Sections 7 and 9 of the Limitation of Actions Act and contrary to the decision of the
High Court made on 1" November 2007. The 15" defendant argues that the plaintiffs knew that he
subdivided the land in 2008. This allegation is vague, because it is not clear whether 2008 is the year

the plaintift had knowledge or just the year of subdivision.

I have considered the plaint and more particularly paragraph 6 thereof, and there is no mention of

the allegation that the plaintift knew of the date or year of the subdivision by the 15% defendant.

2! htps://new.kenyalaw.org/akn/ke/judgment/keelc/2024/6954/eng@2024-10-16 3



http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/act/1968/21
http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/act/1968/21
http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/act/1968/21
http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/act/1968/21
http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/act/1968/21
http://resolver.caselaw.kenyalaw.org/resolver/akn/ke/act/1968/21
https://new.kenyalaw.org/akn/ke/judgment/keelc/2024/6954/eng@2024-10-16?utm_source=pdf&utm_medium=footer

13.

14.

15.

Therefore the issue of the plaintiff being aware of the subdivision in 2008 is a matter that is not based
on any evidence, leave alone agreed facts. The 15" defendant did not state where he got the evidence or
information that the plaintiff knew that he subdivided the land in 2008. Besides, even if that were the
position, the plaintiff knowing the date of the subdivision does not necessarily mean that they knew
those facts on that date.

In the premises, as the objection is based on allegations that are in contention and or not agreed upon,
I find and hold that the preliminary objection raised by the 15" defendant is not a pure preliminary

objection as the 15™ defendant has failed to demonstrate that the same is based on undisputed facts.

The upshot is that I find no merit in the preliminary objection which I dismiss with costs to the
plaintiff.

It is so ordered.

DATED, SIGNED AND DELIVERED AT MACHAKOS VIRTUALLY THIS 16TH DAY OF
OCTOBER, 2024 THROUGH MICROSOFT TEAMS VIDEO CONFERENCING PLATFORM

A. NYUKURI
JUDGE

In the presence of;

Mr. Orandi for 15" defendant

No appearance for other parties

Court assistant — Josephine
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