

[bookmark: _GoBack]REPUBLIC OF KENYA
IN THE ENVIRONMENT AND LAND COURT AT MALINDI
ELC PETITION NO. 4 OF 2021
WATO MWERO SOMBO …………………..…………….....…………..… PETITIONER

VERSUS

MINISTRY OF LANDS, HOUSING AND URBAN DEVELOPMENT… RESPONDENT

AND

MWANZAJE MBWANA NGUNDU & 38 OTHERS ………… INTERESTED PARTIES

JUDGMENT
1. By a Petition dated 6th April 2021 the Petitioner herein moved this Honourable Court seeking two sets of orders tailored as below: -
a. That the decision by the Ministry Of Lands to declare that the interested parties are the owners of plot numbers 619, 623, 624, 626,627, 629, 631, 441, 709, 634, 646, 983 230, 241, 233, 235, 243, 222, 231, 237, 244, 630, 285, 618, 620, 622, 625, 636, 537, 616, 988, 987, 235, 234, 236, 247, and 240 at Mugumopatsa/Mazeras/Kilifi be declared null and void as it violated the Petitioner’s fundamental rights to ownership of the said pieces of land in contravention of section 75 (1) (sic) Article 40 of the Constitution of Kenya.
b. That Civil Suit No. RMCC 41 of 2002 between William M. Mwendwa, Hemed Mkuzi Saha & 38 others -v- Kalume Sombo Mwadzosi and Mwero Sombo Mwadzosi at Kaloleni be declared null and void for want of jurisdiction and for contravening the constitution. 
c. That the Petitioner be declared the rightful owners of the (sic) Respondent be ordered to issue the title deeds of the said plots in favor of the Petitioner. Further the interested parties be ordered forthwith to vacate the aforesaid plots of land so that the Petitioner may enjoy the use of the same.
d. That such other orders as this honourable court shall deem just.

2. Further that judgment be entered against the Respondent for: -
i. [bookmark: _Hlk152764832]A declaration that the Respondent acted wrongly in the manner in which it dealt with the Petitioner’s objection and restriction with regard to all properties known as Plot Nos. Mugumopatsa/Mazeras 619, 623, 624, 626, 627, 628,629,631, 441, 709, 634, 646, 983, 230, 241, 233, 235, 243, 222, 231, 246, 229, 237, 244, 630, 285, 618, 620, 621, 622, 625, 636, 637, 616, 988, 987, 235, 234, 236, 2472, 240 and 625 and the said action amounted to the violation of the Petitioner’s fundamental rights as set out in paragraph 9 of this further amended (sic) petition.
ii. [bookmark: _Hlk152766654]Claim for Kshs. 1,044,860,000/- as set out in paragraph 9B hereinabove.
iii. General damages as set out in paragraph 11 hereinabove.
iv. Interest in (b) at court rates from the date of filing the further amended petition (sic) until payment in full.
v. Costs.

Petitioner’s Case
3. The Petition is supported by the Petitioner’s affidavit sworn on 6th April 2021 wherein he deposed that the land parcels Mugumopatsa/Mazeras 619, 623, 624, 626, 627, 628,629,631, 441, 709, 634, 646, 983, 230, 241, 233, 235, 243, 222, 231, 246, 229, 237, 244, 630, 285, 618, 620, 621, 622, 625, 636, 637, 616, 988, 987, 235, 234, 236, 2472, 240 and 625 (hereinafter all referred to as the “suit properties”) at all material times formed part of an unidentified land owned by persons known as Kalume Sombo and Ngome Wato. That pursuant to a court decree in Kaloleni Land Civil Case No. 13 of 1969, the unidentified land was subdivided into two portions for the said two individuals, Kalume Sombo and Ngome Wato. Upon the demise of Ngome Wato, his share was inherited by the Petitioner’s father, one Mwero Sombo Mwadzosi (now deceased). 
4. The Petitioner deposed that the suit properties particularly formed part of the share that was inherited by his father who was forced to vacate the suit properties following threats from the family of Kalume Sombo and some squatters. In the year 1979, the material area was declared an adjudication area known as Mugumopatsa/Mazeras Adjudication Scheme. The Petitioner added that since his father had left, he only returned when the adjudication process was almost complete with the interested parties named as the allottees of the suit properties respectively.
5. The Petitioner narrated that his late father then appointed one Morris Mwenda as his attorney to lodge an objection to the said adjudication, which he did in a letter dated 29th April 1993 to the Kilifi Land Adjudication Officer. The Petitioner averred that no action was taken regarding that objection and the Respondent proceeded to register the allottees, the Interested Parties herein, as proprietors of the suit properties. He added that his efforts to register and sustain restrictions against the suit properties have equally been frustrated by the Respondent. To the Petitioner therefore, the Respondent’s failure to address his objection and refusal to maintain the restrictions is contrary to Article 10 and 47 of the Constitution of Kenya, 2010.
6. He added that the Respondent’s actions have completely ruined his chances of recovering the suit properties and suggested a monetary compensation to the tune of Kshs. 1,044,860,000/- which he averred is the total value of the suit properties.
Respondent’s Case
7. The Respondent opposed the Petition. It filed an undated Replying Affidavit sworn by Francis Obiria Oseko, Land Adjudication Officer. According to Mr. Oseko, the area which is in Rabai Sub-County, Kilifi County was declared an adjudication section on 15th October 1979. He confirmed that the plot numbers listed in the petition were duly demarcated, surveyed and recorded to various persons listed in the affidavit. 
8. Mr. Oseko explained that since no appeal was filed to the arbitration board as provided under the Land Adjudication Act, an adjudication register was prepared and a notice of completion dated 5th March 1993 issued in accordance with Section 25 (c) and 26 (1) of the Land Adjudication Act. As per the notice of completion, objections were to be filed within 60 days. He deposed that no objection was filed by the petitioner and that the only objections they received were from some third parties in regard to plot numbers 646, 229, 235, 236, 237, 240, 243, 247, 444, 630,618 and 622, which were heard and determined. Thereafter, the Director of Land Adjudication and Settlement issued a certificate of finality dated 28th February 2005. To the Respondent, due process was followed.
9. Mr. Oseko asserted that the Petitioner had filed another suit before the high court being High Court Petition No. 378 of 2008 Mwero Sombo Mwadzosi v The Attorney General & others which he was not aware whether the same was still pending. Nonetheless he stated, that the present suit was either res judicata or sub judice.
10. The Interested Parties did not enter appearance or file any documents in this Petition. Parties who appeared agreed to canvass the Petition by way of written submission. 
Petitioner’s Submissions 
11. Counsel for the Petitioner identified three issues for determination namely: whether the suit properties were available for adjudication at the time they was so adjudicated; whether the Petitioner herein was granted the right to a fair hearing in the manner in which the objections to the adjudication process were heard; and whether the Petitioner is entitled to compensation on account of illegal acquisition of the suit property herein.
12. In relation to the first issue, counsel argued that as at 20th June 1970, when judgment was delivered in Kaloleni Land Case No. 13 of 1969, the question of ownership had been settled and that the land which comprised of the suit properties herein ceased to be community land available for adjudication. In the circumstances, so counsel submitted, the adjudication, allocation and resultant titles were void. Counsel relied on the cases of Mcfoy v United Africa Co. Ltd [1961] 3 All ER 1169 and Dina Management Limited v County Government of Mombasa & 5 others (Petition 8 (E010) of 2021) [2023] KESC KLR.
13. In relation to the second issue, counsel submitted that failure to hear the Petitioner’s objections prior to proceeding with registration was in total breach of the Petitioner’s right to a fair hearing. Counsel was guided by the decision in Nyongesa & 4 others v Egerton University College [1990] eKLR; and JWM & another v AG & another [2020] eKLR. He added that the Respondent’s decision to neglect the objection and restrictions was therefore void for being contrary to the rules of natural justice as was held in Ridge v Baldwin [1963] 2 All ER 66, Republic v National Land Commission & 2 others Ex-parte Archdiocese of Nairobi Kenya Registered Trustees (St. Joseph Mukasa Catholic Church Kahawa West) [2018] eKLR.
14. On the last issue, counsel argued that the Petitioner was entitled to compensation for the illegal acts occasioned to him by the Respondent pursuant to Article 23 (3)(e) of the Constitution, 2010. Counsel explained that the state is prohibited from depriving any person of their land unless due process is followed. In the Petitioner’s view, the issue of ownership of the suit properties prior to the adjudication was not challenged, therefore failure to consider the Petitioner’s objection was a clear proof of intent to deprive the Petitioner of his rights to own land guaranteed under Article 40 of the Constitution, 2010 and Section 75 of the former Constitution which he stated made similar provisions.
15. Counsel added that the Respondent has violated the Petitioner’s right to human dignity guaranteed under Article 28 by locking him out of the suit properties to tender for the graves of his deceased relatives. This right he stated was equally guaranteed in the former constitution under Section 82(2).
16. Counsel further submitted that failure of the Respondent to follow procedure in dealing with the Petitioner’s objection demonstrated discrimination thus infringing the Petitioner’s right guaranteed under Article 27 of the Constitution, 2010 and as was provided in Section 82(2) of the former constitution.
17. Regarding quantum of the compensation, counsel urged the court to consider the nature of the right said to be violated as was explained in Attorney General v Zinj Limited (Petition 1 of 2020) [2021] KESC 23 KLR, value of the suit properties as was the case in Anagherry Limited v Attorney General [2014] eKLR and the time that has lapsed since the Petitioner was deprived of his right. To counsel, since the Petitioner’s valuation report was not opposed, the court should rely on the same to award compensation. He further justified the need to award the orders sought by citing the case of Rahimkhan Afzalkhan Rahimkhan & 4 others v Chief Land Registrar & 2 others [2017] eKLR
Respondent’s Submissions Dated 6th November 2023 

Respondents’ Submissions
18. Counsel for the Respondent identified four issues for determination: - firstly, whether the petition is sub judice. Counsel quoted Section 6 of the Civil Procedure Act. He submitted that the Petitioner has approached this court with dirty hands by failing to disclose that he had previously filed another suit at the Mombasa High Court with issues similar to those in this petition; that the Petitioner in a bid to sanitize his petition, averred that the said Mombasa Petition was withdrawn. In light of that, counsel argued that since the Petitioner failed to demonstrate that at the time of filing the present petition the Mombasa petition had been withdrawn, the present petition should thus be dismissed. He relied on the case of Catherine Nyakoboke Nyang’au v Evangeline Njoka & 3 others [2021] eKLR.
19. The second issue counsel addressed was whether the adjudication process was irregular. He submitted by virtue of the explanation given in the replying affidavit, due process was followed and that the Petitioner’s claim holds no water. Counsel added that the role of allocation of land in settlement schemes is vested in the Ministry of Lands through the Land Adjudication and Settlement Department, and where the Ministry has allocated land the courts have no authority to cancel allocation. To buttress this point, he relied on the case of Francis Musyoki Makenzi & 61 others v Director of Land Adjudication & Settlement & 2 others; Njiru Cimba & 65 others & 26 others [2020] eKLR.
20. Counsel further argued that the judgment relied upon by the Petitioner to claim ownership is not certified as is a requirement of the Evidence Act hence not admissible. This, he submitted was the position highlighted in Dickson Ngigi Ngugi v Morrison Njenga Waweru [1979] eKLR.
21. He highlighted that the Petitioner has also failed to demonstrate under which law the suit properties had been registered as the former Constitution provided for legislation upon which land changed tenure from trust to private land. He placed reliance on the case of Daniel Musili Nyeki & 49 others v CS Lands and Settlement & another; Bernard Malonza Musya & 30 others (Interested Parties) [2021] eKLR.
22. The third issue was whether the petition raises any constitutional issues. Counsel submitted that the petition should have been filed as a civil suit since the prayers sought require this court to determine the issue of ownership which can be adequately determined by way of viva voce evidence as opposed to affidavit evidence. On this, counsel relied on the case of Maureen Ochieng & 4 others v Nairobi City County Government & 4 others; Antony Tom Oluoch & 1001 others (Interested Parties) [2021] eKLR. 
23. Counsel faulted the Petitioner for relying on the current Constitution of Kenya and land laws despite the fact that the cause of action herein arose in 1979. 
24. The Respondent’s final issue for determination was whether the Petitioner’s rights have been infringed. Counsel urged the court to adopt the holding in the case of Daniel Musili Nyeki [supra], stating that the Petitioner has failed to demonstrate how his rights have been infringed by the Respondent. Counsel argued that the Petitioner intentionally failed to follow the laid down mechanisms for settling such disputes hence this court should not entertain his allegations. 
25. Counsel added that Section 17 of the Registered Land Act empowers the Land Registrar to cancel any entry in the register which he is satisfied has ceased to have any effect, like the alleged restrictions in this case. 
26. In the ultimate, counsel submitted that the petition lacks merit and should be dismissed with costs to the Respondent.
ANALYSIS AND DETERMINATION
27. Having carefully considered the petition, affidavits, submissions and authorities filed, it is my view that the issues for determination are: -
1. Whether this petition is sub judice;
2. Whether the Petitioner followed due process in objecting to the adjudication process, and if he did, whether his rights under section 75 of the former Constitution, now Article 40 of the Constitution, 2010 and Article 27 were infringed by the Respondent;
3. Whether the Respondent wrongfully removed the restrictions registered against the suit properties thus contravening Article 47 of the Constitution, 2010;
4. Whether the Petition is merited.

28. Regarding the first issue, the concept of sub judice is one that bars a court from trying a matter that is before another court of competent jurisdiction by way of a previously instituted suit as long as it is between the same parties canvassing it under the same title. This concept finds legal basis under Section 6 of the Civil Procedure Act which provides that: -
“No court shall proceed with the trial of any suit or proceeding in which the matter in issue is also directly and substantially in issue in a previously instituted suit or proceeding between the same parties, or between parties under whom they or any of them claim, litigating under the same title, where such suit or proceeding is pending in the same or any other court having jurisdiction in Kenya to grant the relief claimed.”

29. The import of sub judice was aptly discussed by the Supreme Court of Kenya in Kenya National Commission on Human Rights v Attorney General; Independent Electoral & Boundaries Commission & 16 others (Interested Parties) [2020] eKLR as follows: -
“[67] The term ‘sub-judice’ is defined in Black’s Law Dictionary 9th Edition as: “Before the Court or Judge for determination.” The purpose of the sub-judice rule is to stop the filing of a multiplicity of suits between the same parties or those claiming under them over the same subject matter so as to avoid abuse of the Court process and diminish the chances of courts, with competent jurisdiction, issuing conflicting decisions over the same subject matter.  This means that when two or more cases are filed between the same parties on the same subject matter before courts with jurisdiction, the matter that is filed later ought to be stayed in order to await the determination to be made in the earlier suit.  A party that seeks to invoke the doctrine of res sub-judice must therefore establish that; there is more than one suit over the same subject matter; that one suit was instituted before the other; that both suits are pending before courts of competent jurisdiction and lastly; that the suits are between the same parties or their representatives.”

30. In the present case, it is undisputed that there was another Petition filed in the High Court at Mombasa by the Petitioner against the same parties herein. That Petition was referred to as HC Petition No. 378 of 2008. As at the time the Respondent filed their Replying Affidavit, they were not aware whether the Mombasa Petition was still pending. The Petitioner however confirmed in his further affidavit that it had been withdrawn. Although he did not state when, I see no basis to conclude otherwise. In the circumstances, I find that the present petition is not sub judice.
31. Before I get to the substantive merits herein regarding the second issue, it is pertinent to state that a petitioner in a constitutional petition is required to not only cite the provisions of the Constitution which have been violated, but the manner in which they have been violated with regard to them. This, he must do with a degree of precision. (see Anarita Karimi Njeru v The Republic (1976-1980) KLR 1272). In demonstrating the manner in which there has been a violation of their rights or of the Constitution, the petitioner is expected to present evidence or a factual basis on which the court can decide whether or not there has been a violation.
32. The Petition before me referred to Articles 10, 22, 27, 28, 40 and 47 of the Constitution, 2010 and Section 75 (1) and 82 of the former Constitution in its title. Article 10 establishes the national values and principles of governance and provides that they bind all State organs, State officers, public officers when applying and interpreting the Constitution or the law and while making or implementing public policy decisions. Article 22 provides for the right of any person to institute proceedings for the enforcement of the bill of rights. 
33. The Petition as presented provided scant particulars as to the substantive allegations and manner of the alleged violation in relation to Article 40 of the Constitution, 2010 and Section 75 (1) of the former Constitution, both which guarantee or guaranteed respectively, protection of the right to own property, Article 47 of the Constitution, 2010 which protects the right to fair administration, and Article 27 and Section 82 of the former constitution both which protect individuals from discrimination.
34. The Petitioner alleged that the Respondent failed to take any action when he filed an objection to the adjudication process. He exhibited a copy of a letter dated 29th April 1993 said to be the objection filed at the Land Adjudication Office. The Respondent denied ever receiving such an objection from the Petitioner and I am inclined to believe the respondent is speaking the truth. A cursory perusal of the said letter reveals that the same was neither received by the Land Adjudication office nor the Land Registry at Kilifi; if it was, it would indeed have had a stamp acknowledging receipt. 
35. It must be remembered that the law of evidence stipulates that the burden of proof of existence of a certain fact lies on the person who alleges, and whose case would fail if no evidence was produced by either party. In this case, the Petitioner failed to discharge that burden. In the circumstances, the Respondent cannot be faulted or condemned for not taking any action when there is no proof that an objection was indeed filed by the Petitioner. 
36. Regarding the third issue, the Petitioner further alleged that the Respondent refused to register restrictions against the suit properties and or irregularly removed the restrictions. Firstly, this is a very bewildering allegation. It seems to me that the Petitioner is not sure whether or not the restrictions were placed on the land register in the first place. Looking at the copies of certificates of search and the valuation report relied upon by the Petitioner, it is evident that restrictions ‘due to a court case’ had been placed against some of the suit properties as at 17th October 2018, the date of the valuation report.
37. Secondly, as per the letter dated 11th June 2015 requesting the Land Registrar, Kilifi to register the said restrictions, it is clear that the basis for the said restrictions was the Mombasa Petition. The Petitioner deposed that the said petition was withdrawn. There is no evidence as to when the petition was withdrawn, similarly, there is no proof as to when the restrictions were removed, if at all. Was it before or after the withdrawal of the Mombasa Petition? This information would have assisted this court to determine whether the Registrar acted unlawfully or unfairly. Without it, I am unable to consider whether the Respondent acted in a manner that infringed the Petitioner’s rights guaranteed under Article 47, or acted in a manner that was ultra vires. 
38. On the 4th issue, this court must state that the petitioner having failed to demonstrate that he filed an objection which was not heard and determined and also failed to prove that the restrictions unfairly deregistered, the Petitioner has failed to demonstrate that the Respondent violated his rights guaranteed under Articles 27, 28, 40 and 47; he has also failed to demonstrate that the Respondent acted contrary to the national values and principles of governance, guaranteed under Article 10 of the Constitution.
39. The upshot of the foregoing is that this court finds that the Petition dated 6th April 2021 lacks merit and it is hereby dismissed. There shall be no orders as to costs.
Dated, signed and delivered at Malindi via electronic mail on this 1st day of February 2024.
[image: ]
MWANGI NJOROGE
      JUDGE, ELC, MALINDI.
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