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JUDGMENT

There was a mistrial in this case. The State concedes the appeal. However, the State Counsel has applied
for re-trial on the grounds that the offence is very serious being defilement of a young girl of 12 years.
The evidence against the Appellant is overwhelming. Also that these offences of sexual nature are now
treated as very serious. The Appellant was sentenced to serve 9 years only in December, 2003.He cannot
be said to have served substantial part of the sentence. Sexual matters can affect a person victim or the
perpetrator to infection of HIV/AIDS and this court cannot treat the matter lightly to release the Appellant
now would be to let him of lightly.

In the circumstances I order for re-trial. The present appeal is allowed. However, the Appellant shall
remain in custody until mention before Chief Magistrate Mombasa on 1/4/2004 for directions.

The trial shall be at Mombasa before a difference court.

Dated at Mombasa this 30th day of March, 2004.
JOYCE KHAMINWA
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