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Vedder Gathua, the appellant herein and father of the respondent has sought for an order of stay of

execution of the order issued by the SRM Kerugoya on 16t February 2005 in Children’s Case No. 34 of
2004.

The appellant being dissatisfied with the order made against him filed an appeal on 22nd February 2005

and this application for stay of execution that was filed on 15™ March 2005 which is brought vide order
XLI rule 4 of the Civil Procedure Act.

The respondent in this matter applied for an order extending parental responsibility beyond 18 years
and an order that her father the appellant herein be ordered to pay for her University or college education.
At the time the respondent had been admitted at the Kampala International University. The court
extended the parental responsibility but directed the parties to look for an affordable Institution in Kenya
or elsewhere offering a course of the applicant’s choice and the appellant was ordered to meet the
educational and maintenance expenses.

It would appear that the applicant did not take any initiative to comply with the order and on 16
February 2005 the respondent applied for an order compelling the appellant to pay school fees as per the

order of 251 August 2004. The respondent had gained admission at the Athi River Vocational Training
Centre for a diploma course in business administration and school fees is Kshs.8,500 per term for three
years.

The court granted the orders and that is the genesis of this application for stay of execution.

The applicant argued that he earns only Kshs.12,000/= per month and from his salary rent of
Kshs.5,000/= from rental houses. This money is not enough to pay his son’s school fees who is in form
four and another one he is planning to send to a college. He is however ready to pay Kshs.6,000/= per
term.

Secondly the applicant argued that he has a good appeal which has good chances of success.
This application was opposed by the respondent. Firstly the respondent argued that the appellant

deliberately refused to get a college for her despite the court order and she therefore got a reasonable
Government institution. As regards the appellants ability to meet the costs she argued that the respondent



gets a total of Kshs.14,000/= from rental income in additon to his salary of Kshs.12,000/=. If her college
fees is not paid, she will suffer irreparable lose.

I have given due consideration to this application that is brought under XLI rule 4 of the Civil
Procedure Rule. I have made specific reference to sub rule (2) (a)

“No order for stay of execution shall be made under sub rule (3)(a)
@) unless

(@) the court is satisfied that substantial loss may result to the applicant unless the order is made and
that the application has been made without unreasonable delay”

The appellant annexed payment receipts in his supplementary affidavit sworn on 17 March 2005 and a
bank statement for August 2004 to February 2005 which shows a balance of Kshs.12,984. the only
receipts payments made by the appellant for this year is for water, Kshs.975/= and Kihumbuine
Secondary School a total of Kshs.7,000/=. The electricity bill is for the year 2003 and the other recipts
are for the year 2004.

On the other hand, the sum ordered by the Learned magistrate is the college fees for the applicant’s
daughter. According to the proceedings the fees payable is Kshs.8,500/= per term. I am not at all
satisfied that the applicant’s application meets the test set out under the above order.

Considering that this year alone the bills paid by the appellant as per the receipts which he attached to
this application amount to about Kshs.10,000/=, even if one were to say that in the first three months of
the year he earned 45,000/=, he has more than enough income to pay the school fees for his daughter.

If there is somebody who will suffer irreparable loss as a result of granting of the order of stay of
execution it is the daughter, the respondent herein. I am not also satisfied that the applicant will suffer
any loss by paying school fees for his daughter.

In the premises I see no merit in this application for stay of execution and I hereby dismiss the same.

It is so ordered.

Ruling read and signed on 3rd May 2005.
MARTHA KOOME
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