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RULING

This is an application by Lake Star Insurance Co., Ltd (in liquidation) the 2nd Defendant to strike out the 
Amended Plaint so far as it is concerned on the ground that if fails to disclose any reasonable cause of 
action against it.

The Application is supported by a Supporting Affidavit. The Application is brought pursuant to the 
provisions of O.6 rule 13(a) (b) and (c). However Mr. Ligunya sought to rely on O6 rule 13(c) only.

The 2nd Defendant is an Insurance Company, which is now in liquidation. The Amended Plaint alleges in
paragraph 11 that the Applicant has a legal obligation to indemnify the Plaintiff for any claims arising out
of an insurance policy. This is the policy of insurance referred to in paragraph 9 of the Amended Plaint, 
which had been issued by the Applicant to the Defendant to indemnify him against third party claims 
arising out of any liability the Plaintiff might incur in a motor vehicle accident.

No relief is sought against the Applicant. The relief claimed is against the 1st Defendant for alleged 
breaches of statutory duty to allow the Applicant to continue doing business. Mr. Ndegwa for the 
Plaintiff/1stRespondent submitted that under section 10(2) of the Motor Vehicle (Third Party) Insurance 
Act the Plaintiff was entitled to seek indemnity from the Applicant. This is a right which the Plaintiff has. 
However, in the case the Applicant is in liquidation and under the provisions of the Companies Act no 
action can be bought against a receiver without the consent of the court, which has not been obtained in 
this case. That being so I consider the suit against the applicant to be an abuse of the process of the court 
and strike out the Applicant from this suit with costs against the Plaintiff.

The costs of all other Respondent will be costs in the cause.

DATED and DELIVERED at NAIROBI this 22nd day of April 2005

P.J. RANSLEY

JUDGE


