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This is a Ruling on the Notice of Motion dated pond July 2011 which seeks the striking off of the counter
claim in the amended defence dated 6% July 2011 on the grounds that the leave of court for the counter-
claim was not sought or granted; and that it amounts to an abuse of the process of the court and that the
counter-claim should be disallowed. The application is supported by the affidavit of Aldrin

Ojiambo. Counsel for the Applicant Miss Kamau submitted that apart from the said counter-claim being
prejudicial to the interests of the Plaintiff. It is also important to adhere to the provisions of law and
procedure.

Counsel for the Respondent Mr. Opini opposes the application and submitted that the leave granted to
them to amend the defence was sufficient to amend defence and counter-claim and therefore no further or
separate leave was required to plead the counter-claim.

I have looked at the application and its opposition. In my view the leave of the court granted to amend the
defence did not limit the Defendant to amending the defence only. If issues raised in the amended plaint
required a response by way of counter-claim the Defendant could not wait and seek a separate leave to
respond.

I therefore, dismiss the application with costs to the Respondent.

It is so ordered.
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