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(Being an appeal from the judgment of Hon. John Onyiego Esq, Senior Resident Magistrate at
Kerugoya Law Courts, dated 14t July 2005 in RMCC No.318 of 2003)
RULING

(Dismissal of Appeal for want of prosecution
Section 3A,1A, 1B civil Procedure Act)

I. INTRODUCTION

1. The subject of the subordinate Court case is one of an alleged employment contract. The
applicant/original plaintiff/respondent was employed by the respondent/original defendant/appellant. His
service was alleged to have been wrongfully terminated. The magistrate court found that the termination
was unlawful and awarded dues to up to Kshs.120,594.60 plus costs as entitlement to the employee (14
July 2005).

2. Being dissatisfied with this decision from Kerugoya Courts, the employer appealed to the High
Court at Nairobi on 28 July 2005. The appeal was admitted on 30 May 2007 for hearing. Directions was
given on 9 October 2009 (Okwengu J.) in which further documents/exhibits was required to be filed in
the bundle of appeal records. No action was taken for 7 months. The employee then filed the application
before court for orders to dismiss the appeal for lack of prosecution.

II. APPLICATION DATED NOTICE OF MOTION 12 APRIL 2010

3. The application was bought under Section 3A, 1A & 1B of the Civil Procedure Rules. It sought
orders for dismissal on grounds that no action or the appeal had been taken.

4.  This application opposed

5.  For an appeal to be dismissed for want of prosecution, the former (Order XL VI Rule 32 Rule 1 & 2)
Civil Procedure Rules would apply. Rule 1 would deal with a situation when directions had been given
under Order Civil Rule 8 civil Procedure Rules (now Order 42 Rule 35(1) Civil Procedure Rules) then, if
no action has been taken for 3 months, then the respondent is permitted to file an application by way of
summons for the dismiss of the appeal for want of prosecution or would set down the appeal for hearing.

6.  The other situation is found in Sub-rule 2. This is where upon service of the Memorandum of
Appeal upon the respondent the appellant fails to move the file or set the same down for Hearing, then the
file after 12 months would be placed before the Hon. Judge for dismissal by the Deputy Registrar no
application is filed but notice to both parties is given.

7.  Inthe application before me, directions were incomplete as of October 2009. The appellant required
to confirm before the Hon. Judge that the further directions had been complied with. The alternative was
to wait for 12 months to have the Registrar dismiss the appeal by placing the file before the Hon. Judge.
8.  In this application a period of 7 months had lapsed and no action had been taken. This explains
sections of the Orders used of Section 3A, 1A & 1B of the Civil Procedure Act instead of former Order
41 Rule 35 (1 & 2) Civil Procedure Rules.

9.  This application is accordingly dismissed as not being within the law with costs to the Respondent.
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