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Petitioners’ Case

1. By way of Petition dated 18"

reliefs:

April, 2012, the petitioners moved this court seeking the following

a) A declaration that the Respondents’ conduct and action amount to denial, violation, infringement
and/or threat to the fundamental rights and freedoms of the Petitioner as provided under Articles 19, 20,
21,22,23,27, 28, 29, 31, 39, 40, 43, 47, 48, 50 of the Constitution of Kenya, 2010;

b) An award of Kshs 3 billion being damages;

c) Adeclaration that the Petitioners have a constitutional right to be allocated L.R Number NAIROBI
BLOCK 83/530

d) Costs of the Petition;

e) Any other or further orders, writs and directions the Honourable court considers appropriate and
just to grant for the purpose of the enforcement of the Petitioner’s fundamental rights and freedoms.

2. The petitioners are aggrieved by the action of the City Council, the 2" jnterested party of allegedly

demolishing their houses on L.R Number NAIROBI/BLOCK 83/530(“the suit property”) and the 15
interested party’s action in taking possession of the suit property.

3. The petitioners complain that they had established themselves in the suit property for over 20 years
wherein they constructed their houses and settled with their families, all this with full knowledge of the
Interested Parties.

4. It is the petitioners’ contention that their rights under the Constitution have been infringed and they
seek a declaration that they have a constitutional right to be allocated the property. They further contend
that the interested parties’ actions of violently evicting them from the suit premises thereby rendering
them destitute subjected them to inhuman and degrading treatment. They further contend that due to the

respondents’ actions, their right to housing has been infringed and that the allocation to the 1% interested
party was done in an illegal and discriminatory manner.



5. In their affidavit in support of the petition sworn by John Kavosa Iliona, the 1% petitioner, the
petitioners’ case is that their possession of the land has been uninterrupted since they occupied the same.
That their mabati houses were demolished under the guise of failure to comply with the Physical
Planning Act.

6. They further allege that the suit property was list in the Ndung’u Report as one of the properties that
were unlawfully and wrongfully acquired by the interested party and that there was no justification by the
respondents to dispose of the same illegally. As a result they claim that the interested party has no valid
title to the premises and since it did not acquire the property for value and that they will not suffer any
prejudice should this court issue an order of injunction.

Interested Party’s Case

7. The 1% interested party has opposed the petition through the replying affidavit sworn by Habib Omar

Kongo, its Chief Executive Officer, on 27th July, 2012, on the basis that it is the registered proprietor of
the suit property. It also avers that this suit is not only res judicata but also an abuse of the court process
in view of other suit filed over the suit property in other courts.

The Application

8. The plea of res judicata is also raised in the 1% interested party’s Notice of Motion dated 27th July,
2012. Its position is that the applicants have been filed against various suits against the respondents and
interested parties as follows;

(1) Nairobi HCCC No. 48 of 2006, John Kavoja Illiona v. Aviton Enterprises Limited. The plaintiffs
sought, “A declaration that the applicants are entitled to LR No. NAIROBI/BLOCK 83/530 by way of

adverse possession.” The case was heard by Hon. Justice K H Rawal and on 9t October 2007, the suit
was struck out.

(2) Nairobi HC Misc. No. 621 of 2008(0S), John Kavosa Iliona and 135 others v City Council of
Nairobi and Others. In this case the applicants invoked the provisions of sections 74, 75, 77, 82 and 84
of the former Constitution claiming proprietary rights and adverse possession. The suit was heard by Hon.

Justice D. K. Maraga and dismissed on 30" November 2010.

(3) Apart from the aforesaid suits, the petitioners have also filed other suits against the 1% interested party
in respect of the property. These are;

(a) Nairobi CMCC No. 7420 of 2002, Umoja Unjuzi Self Help Group v Habib Omar Kongo. The suit
was withdrawn.

(b) Nairobi HCCC No. 326 of 2005, Umoja II Ujuzi Youth Self Help Group v Nairobi Children’s Care
and Rehabilitation Centre and Habib Omar Kongo. The suit was withdrawn.

(c) Nairobi CMCC No. 2388 of 2011, John Kavosa Iliona and Others v Amiton Enterprises Limited
and Habib Omar Kongo.

9. The applicants’ case is that the present suit being a suit against the same parties and in respect
of the same property is res judicata. Mr Thuita, counsel for the applicant, urged the court to strike out the
petition.

10. In their replying affidavit to the application, sworn by John Kavesa Iliona on 9" October,
2012, the petitioners position is that matters of the Civil Procedure Act (Chapter 21 of the Laws of
Kenya) should not be imported into matters of enforcement of fundamental rights and. Mr Kiplagat,
counsel for the petitioners, argued that the matter is one for enforcement of fundamental rights and
freedoms and the court should exercise great circumspection in striking out the suit.



Determination

11. It is not disputed that the present case involves the same parties and in respect of the same

property. The fact that it involves enforcement of fundamental rights and freedoms does not negate the
application for the doctrine of res-judicata. Whether the doctrine of res-judicata applies to matter of
enforcement of fundamental rights has been settled in several cases. (See Edwin Thuo v Attorney
General & Another Nairobi Petition No. 212 of 2011 (Unreported), Richard Nduati Kariuki v Leonard
Nduati Kariuki & Another Nairobi Misc Civil Appl. No. 7 of 2006 (Unreported), Booth Irrigation v
Mombasa Water Products Ltd (Booth Irrigation No. 1), Nairobi HC Misc. Appl. No. 1052 of 2004
(Unreported).

12. In any event, the judgment of Hon. Justice Maraga dated the 30" November, 2010 in Nairobi HCCC
No. 621 of 2008 dealt conclusively with the petitioners’ claim including the issue of adverse possession
and in that case the provisions of the former Constitution were invoked.

13. I find that this suit is res-judicata and an abuse of the court process and it is hereby dismissed. There
shall be no order as to costs.

DATED and DELIVERED at NAIROBI this 18™ day of October 2012.
D.S. MAJANJA

JUDGE

Mr Kiplagat instructed by Kwengu & Company Advocates for the petitioner.

Mr Thuita instructed by Mwangi & Guandaru Advocates for the interested party/applicant.



