
REPUBLIC OF KENYA

IN THE HIGH COURT AT MACHAKOS

Civil Case 312 of 2009

 

ISAAC WAWERU MUNDIA…………………………………PLAINTIFF

VERSUS

KIILU KAKIE NDETI T/A WIKWATYO SERVCIES ……. DEFENDANT 

JUDGMENT

1.    On  31/03/2008, the Plaintiff,  Isaac Waweru Mundia (“Plaintiff”) was travelling as a fare-paying
passenger in motor vehicle registration number KAM 958V owned by the Defendant along Mombasa
Road  at  Kapiti  Plains  area  when  the  vehicle  rammed  into  another  vehicle  parked  off  the  road. The
Plaintiff  suffered serious injuries. He was first  taken to  Machakos Provincial  Hospital  where he was
admitted in a comatose state. He remained there until 02/04/2008 when he was transferred to Kenyatta
National  Hospital. He  did  not  regain  consciousness  until  four  days  after  the  accident. He  remained
hospitalized until 13/04/2008 and had at least two major surgeries.

2.    The Plaintiff, through his advocates, Khayega & Co. Advocates, started this suit by filing Plaint on
12/10/2009 seeking general damages for pain, suffering, and loss of amenities; special damages and costs
of the suit. Although the Defendant, the owner of the motor vehicle he was traveling in was served and an
affidavit  of  service  duly  filed,  the  Defendant  did  not  enter  appearance. Consequently,  the  Plaintiff
requested for, and obtained interlocutory judgment pending formal proof.

3.      Formal proof was scheduled before Justice Kihara Kariuki who heard two witnesses on 04/05/2011
and 12/07/2011. The Plaintiff was ordered to file written submissions within sixty days of 12/07/2011 and
the matter scheduled for mention for 23/11/2011. By that time, Justice Kihara Kariuki had transferred out
of Machakos Station and the matter was placed before me to consider the evidence and deliver judgment.

4.    The  Court  heard  from  two  witnesses  –  the  Plaintiff  and  Dr.  Theophilus  Wangata,  a  medical
practitioner  who  examined  the  Plaintiff. Their  testimonies  were  largely  corroborative. Dr.  Wangata
categorized the injuries suffered by the Plaintiff as “grievous harm” which he described in summary form
thus:  “head  injury  with  fracture[d]  base  of  the  skull,  fracture[d]  mandible,  loss  of  tooth  and  facial
disfigurement. This caused a lot of physical and psychological pain, blood loss and suffering.” According
to Dr. Wangata, the specific injuries suffered by the Plaintiff were as follows:

a.   Fracture of the base of the skull;

b. Comminuted complex mandibular fracture (right condylar neck fracture) with malocclusion and loss of
left lower incisor tooth;



c.   Right eye vertical dystopia and diplopia on left gaze with marked ptosis of the upper eyelids;

d. Resultant facial asymmetry caused by the above injuries;

e.   Wounds and abrasions on the lip, chin, and both lower limbs;

f.    Loss of blood, physical and psychological pain.

5.    Dr. Wangata testified (and recorded in his medical report) that the Plaintiff displays symptoms of
post-traumatic stress disorder and will likely require future treatment for that. He will also need further
maxillofacial/dental follow-up and replacement of the missing tooth. He approximates the extent of the
permanent and functional incapacity as a result of the injuries at twenty percent. The P3 form and the
discharge summary from Kenyatta National Hospital corroborate the findings of Dr. Wangata.  Since the
Plaintiff’s case is uncontroverted, I will treat these injuries as proved. 

6.    The Plaintiff produced the following receipts in proof of special damages:

a.   Kenyatta National Hospital receipt dated 13/04/2008 for Kshs. 143,009 (although, due to the NHIF
rebate the actual amount paid by the Plaintiff is Kshs. 123,009)

b. Plaza Imaging Solutions receipt dated 02/04/2008 – Kshs. 6,800

c.   Receipt from Diagnostic Center dated 08/05/2008       –Kshs. 7,000/=

d. Receipt from Dr. Gichuru Mwangi dated 17/04/2008 – Kshs. 5,000/=

e.   Receipt from Dr. Gichuru Mwangi dated 02/05/2008– Kshs. 3,000/=

f.    Receipt from Diagnostic Center dated 05/04/2008       –

Kshs. 1,200/=

g.   Receipt from Dr. Edwin Rono dated 02/05/2008–

Kshs. 3,000/=

h. Receipt from DAN Pharmacie 17/04/2008–Kshs.    470/=

i.    Receipt from Lyntons Pharmacy dated 02/05/2008      –Kshs. 2145/=

j.    Receipt from Dr. Edwin Rono dated 23/09/2009 –Kshs.     187,000/=

k. Receipt from Machakos District Hospitaldated 03/04/2008–Kshs. 1100/=

l.    Receipt from Dr. Edwin Rono dated 21/08/2009 – Kshs.  4,500/=

m. Receipt from KRA Search dated 24/09/2009–

Kshs.     500/=

n.  Receipt from Dr. Theophilus Wangata dated 12/07/2011  – Kshs. 20,000/=

7.    In his Plaint, the Plaintiff had particularized special damages as follows:

a.   Police abstract                        – Kshs.        200/=



b. Medical expenses           – Kshs. 352,724/=

c.   Copy of Records              –Kshs.         500/=

d. Medical Report –            -Kshs.        4,500/=

It follows those are the only special damages the Plaintiff could prove at trial. He did not produce any
receipt for item (a) above. As for medical expenses, the amounts proved are those in paragraph 6 (a)-(k)
above. This amounts to Kshs. 339,774/=. This is the amount of medical expenses the Plaintiff will be
awarded as special damages. The Plaintiff also proved the copy of records and so he will be awarded
Kshs. 500/= (paragraph 6(m)) as the amount of Kshs. 4,500/= for medical record (paragraph 6(l). Finally,
the amount of Kshs. 20,000/= being expert witness fees for Dr. Theophilus Wangata is also recoverable
by the Plaintiff as part of the costs incurred for the trial.

8.      In terms of general damages for pain, suffering and loss of amenities, the Plaintiff’s lawyers have
urged me to award Kshs. 3,000,000/=. They have relied on the case of Wahinga Kimani v AG (HCCC No.
193 of  1987) where the  Plaintiff  was awarded Kshs.  1,000,000/= for  serious  head injuries  including
cerebral concussion, scalp and facial wounds; dislocated shoulder; fracture midshaft right humerus; right
wrist  fracture;  right  femur  fracture;  osteoarthrosis  right  hip  joint  and  ankylosis  of  the  right  knee
joint. While somewhat comparable, the Plaintiff in the Wahinga case seems to have suffered a lot more
injuries than the present one, although the head injury to the Plaintiff herein seems more serious. The
Plaintiff also relies on  Peter Njogu Waweru  v  Diocese of Ngong (HCCC No. 297 of 1996) where the
plaintiff was awarded Kshs. 750,000/= for a major head injury; major chest injury; and severe injury to
his brain. This injury to the brain in this latter case seems more comparable, albeit more severe.

9.    I have considered all the evidence before me, and taken into consideration that at the end of the day
each case is unique and must be decided on its merit even while bearing in mind that it is a transcendental
value of the legal  system in this  kind of cases that  awards must be reasonable and comparable (see
Rahima Tayab v Anna Kinara 1982-88 1 KAR 90 quoting the famous West H & Son v Shephard (1964)
AC 326). Doing the best that I can and bearing in mind the age of the Plaintiff, the continuing physical
and  psychological  toll  on  his  health,  the  pain  and  suffering  suffered;  and  the  loss  of  amenities  as
approximated by Dr. Wangata, I will award a sum of Kshs. 1,000,000/= as general damages.

10.Consequently, there will be judgment for the Plaintiff against the Defendant as follows:

a.   Special Damages – Kshs.     364,724/=

b. General Damages – Kshs. 1,000,000/=
Total                           Kshs. 1,364,724/=

11.The Plaintiff will also have the costs of the suit, and interest as prayed.

DATED, SIGNED and DELIVERED at MACHAKOS this day 23RD day of JANUARY 2012.

 
J.M. NGUGI
JUDGE


