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RULING

1. The genesis of this matter is a dispute between the Kenya Society for the Mentally Handicapped and
the respondents, some of who hold various offices in a statutory body, the National Council for Persons
with Disabilities.

2. On 24 anuary 2013, I granted leave to the petitioner to withdraw the petition with no order as to
costs. In view of the said withdrawal, the cross petition remains in place and I directed the respondents to
show cause why the cross petition should not be struck out.

3. The cross petition is dated 30" November 2012 and the main grievance is that the petition was filed
with malice, ill will and bad faith towards the respondents particularly given the nature of allegations
made against them as officers of a statutory body and the fact that the petition was advertised without
leave of this court.

4. My position in the matter is that parties have the right to institute proceedings within our courts
particularly to vindicate their fundamental rights and freedom. If words are stated that are defamatory in
nature, then a party has a right to have the scandalous and embarrassing material struck out and ordinarily
the court will award costs. The cross petition, in my view is such an application. I think it would be
against public policy and would undermine the right of access to court guaranteed under Article 22 and
48 to expose a party to legal proceedings to damage merely on account of matters said and done within
proceedings. This is why I will disallow the cross-petition.

5. If matters are said outside the court or published, of and concerning the respondents, in a manner that
their reputations are sullied, then the law of defamation provides adequate relief as those matters are
clearly outside court proceedings and do not enjoy the sanction of the court. As I have stated the cross-
petitioner’s relief in this matter is limited to an award of costs which in this case are deserved.

6. In my view then the proper orders are as follows;

(1) The cross-petition dated 30" November 2012 be and is hereby struck out.
(2) The petitioner shall bear the costs of the cross petitioners.

DATED and DELIVERED at NAIROBI this 11" March 2013.

D.S. MAJANJA

JUDGE

Ms Ashioya instructed by Ashioya and Company Advocates for the respondents.



