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1. By a Notice of Motion dated 12th April, 2013, filed in Court on 15th April, 2013, the  ex parte
applicant herein, Mildred Mbuya Joel, seeks the following orders: 

a)  An order of prohibition directed at the 1st and 2nd respondents restraining them from
proceedings with Criminal Case No. 857 of 2012.

b)  Further or other orders within its inherent jurisdiction.

c)   Costs of this application.

2. The application was supported by an affidavit sworn by the applicant herein on 5th March, 2013. 
3. According to the applicant, on the 19th day of June 2013, criminal proceedings were instituted

against her in Criminal Case No. 857 of 2012.  According to her with a view to shed light on the
issue in question which was ownership and transfer of LR No. 12715/324, IR No. 44727 situated
at North-West of Athi River in Machakos District and the resultant transactions they filed a Suit
High Court Civil Cause No. 258/2012 at Machakos together with an application which application
was heard and on 23rd January, 2013 the Court ordered that the status quo be maintained.  

4. It was however deposed that the Criminal Case No. 857 of 2012 was scheduled for hearing on the
8th April 2013 and in the applicant’s view, should the respondents proceed with the criminal suit
before the issue of ownership and transfer of the land in question is decided and the resultant
transactions,  she  shall  be  condemned  unheard  hence  it  is  in  the  interest  of  justice  that  this



Honourable Court does allow the application herein. 
5. The parties herein filed written submission in support of their respective positions. 
6. I have considered the application, the evidence on record as well as the submissions filed. 
7. It  is  important  to  first  deal  with  the  circumstances  under  which  the  Court  will  grant  order

prohibiting the commencement or continuation of a criminal trial process. 
8. The Court ought not to usurp the Constitutional mandate of the Director of Public Prosecutions to

investigate and undertake prosecution in the exercise of the discretion conferred upon that office.
The mere fact that the intended or ongoing criminal proceedings are in all likelihood bound to fail,
it has been held time and again, is not a ground for halting those proceedings by way of judicial
review since judicial review proceedings are not concerned with the merits but with the decision
making process. That an applicant has a good defence in the criminal process is a ground that
ought not to be relied upon by a Court in order to halt criminal process undertaken  bona fides
since  that  defence  is  open  to  the  applicant  in  those  proceedings.  However,  if  the  applicant
demonstrates that the criminal proceedings that the police intend to carry out constitute an abuse
of process, the Court will not hesitate in putting a halt to such proceedings. The fact however that
the facts constituting the basis of a criminal proceeding may similarly be a basis for a civil suit, is
no ground for staying the criminal process if the same can similarly be a basis for a criminal
offence.  Therefore the concurrent  existence  of the criminal  proceedings  and civil  proceedings
would not, ipso facto, constitute an abuse of the process of the court unless the commencement of
the criminal proceedings is meant to force the applicant to submit to the civil claim in which case
the institution of the criminal process would have been for the achievement of a collateral purpose
other than its legally recognised aim. In the exercise of the discretion on whether or not to grant an
order of prohibition,  the court  takes into account the needs of good administration.  See  R vs.
Monopolies and Mergers Commission Ex Parte Argyll Group Plc [1986] 1 WLR 763  and Re
Bivac International SA (Bureau Veritas) [2005] 2 EA 43 (HCK). 

9. In Kuria & 3 Others vs. Attorney General [2002] 2 KLR 69, the High Court held: 

“The Court has power and indeed the duty to prohibit  the continuation of the criminal
prosecution if extraneous matters divorced from the goals of justice guide their instigation.
It is a duty of the court to ensure that its process does not degenerate into tools for personal
score-settling  or  vilification  on issues  not  pertaining to  that  which the  system was  even
formed  to  perform.....A  stay  (by  an  order  of  prohibition)  should  be  granted  where
compelling an accused to stand trial  would  violate the fundamental  principles  of  justice
which underlie the society’s senses of fair play and decency and/or where the proceedings
are  oppressive  or vexatious.....The machinery of  criminal  justice  is  not  to be allowed to
become a pawn in personal civil feuds and individual vendetta. It is through this mandate of
the court to guard its process from being abused or misused or manipulated for ulterior
motives that the power of judicial review is invariably invoked so as to zealously guard its
(the Court’s) independence and impartiality (as per section 77(1) of the Kenya Constitution
in relation to criminal proceedings and section 79(9) for the civil process). The invocation of
the  law,  whichever  party  in  unsuitable  circumstances  or  for  the  wrong  ends  must  be
stopped, as in these instances,  the goals for their  utilisation is  far that which the courts
indeed the entire system is constitutionally mandated to administer...  In the instant case,
criminal prosecution is alleged to be tainted with ulterior motives, namely the bear pressure
on the applicants in order to settle the civil dispute. It is further alleged that the criminal
prosecution  is  an  abuse  of  the  court  process  epitomised  by  what  is  termed  as  selective
prosecution by the Attorney General. It would be a travesty to justice, a sad day for justice
should the procedures or the processes of court be allowed to be manipulated, abused and/or
misused, all in the name that the court simply has no say in the matter because the decision
to so utilise the procedures has already been made. It has never been be argued that because
a decision has already been made to charge the accused persons, the court should simply as
it  were fold its  arms and stare at the squabbling litigants/  disputants parade themselves
before every dispute resolution framework one after another at every available opportunity
until the determination of the one of them because there is nothing, in terms of decisions to
prohibit.....The intrusion of judicial review remedies in criminal proceedings would have the
effect of requiring a much broader approach, than envisaged in civil law... In this instance,



where the prosecution is an abuse of the process of court, as is alleged in this case, there is no
greater duty for the court than to ensure that it  maintains its integrity of the system of
administration of justice and ensure that justice is not only done but is seen to be done by
staying  and/or  prohibiting  prosecutions  brought  to  bear  for  ulterior  and  extraneous
considerations. It has to be understood that the pursuit of justice is the duty of the court as
well as its processes and therefore the use of court procedures for other purposes amounts to
abuse of its procedures, which is diametrically opposite the duty of the court. It therefore
matters not whether the decision has been made or not, what matters is the objective for
which the court procedures are being utilised. Because the nature of the judicial proceedings
are concerned with the manner and not the merits of any decision-making process, which
process  affects  the  rights  of  citizens,  it  is  apt  for  circumstances  such  as  this  where  the
prosecution and/or continued prosecution besmirches the judicial process with irregularities
and ulterior motives. Where such a point is reached that the process is an abuse, it matters
not whether it has commenced or whether there was acquiescence by all the parties. The
duty of the court in such instances is to purge itself of such proceedings. Thus where the
court cannot order that the prosecution be not commenced, because already it has, it can
still order that the continued implementation of that decision be stayed... There is nothing
which can stop the from prohibiting further hearings and/or prosecution of a criminal case,
where  the decision to  charge and/or  admit  the charges  as  they were  have already been
made.....Under section 77(5) of the Constitution it is a constitutional right that no person
who has been tried by a competent court for a criminal  offence and either convicted or
acquitted shall again be tried for that offence or for any other criminal offence of which he
could have been convicted at the trial of the offence.….There is no mention in the section
that the simultaneous existence of a civil and criminal cases is constituting double jeopardy.
The courts have, however stated that the power to issue an order of prohibition to stop a
criminal prosecution does not endow a court to say that no criminal prosecution should be
instituted or continued side by side with a civil suit based on the same or related facts, or to
say that a person should never be prosecuted in criminal proceedings when he has a civil suit
against him relating to matters in the criminal proceedings.....The normal procedure in the
co-existence of civil  and criminal proceedings is to stay the civil proceedings pending the
determination of the criminal case as the determination of civil rights and obligations are
not  the  subject  of  a  criminal  prosecution......A  prerogative  order  is  an  order  of  serious
nature and cannot and should not be granted lightly. It should only be granted where there
is an abuse of the process of law, which will  have the effect of stopping the prosecution
already commenced. There should be concrete grounds for supposing that the continued
prosecution of a criminal case manifests an abuse of the judicial procedure, much that the
public interest would be best served by the staying of the prosecution.....In the instant case
there is no evidence of malice, no evidence of unlawful actions, no evidence of excess or want
of authority, no evidence of harassment or intimidation or even of manipulation of court
process so as to seriously deprecate the likelihood that the applicants might not get a fair
trial as provided under section 77 of the Constitution. It is not enough to simply state that
because  there  is  an  existence  of  a  civil  dispute  or  suit,  the  entire  criminal  proceedings
commenced based on the same set of facts are an abuse of the court process. There is a need
to show how the process of the court is being abused or misused and a need to indicate or
show the basis upon which the rights of the applicant are under serious threat of being
undermined by the criminal prosecution. In absence of concrete grounds for supposing that
a criminal prosecution is an “abuse of process”, is a “manipulation”, “amounts to selective
prosecution” or such other processes, or even supposing that the applicants might not get
affair trial as protected in the Constitution, it is not mechanical enough that the existence of
a civil suit precludes the institution of criminal proceedings based on the same facts. The
effect  of  a  criminal  prosecution  on  an  accused  person  is  adverse,  but  so  also  are  their
purpose  in  the  society,  which  are  immense.  There  is  a  public  interest  underlying  every
criminal prosecution, which is being zealously guarded, whereas at the same time there is a
private interest on the rights of the accused person to be protected, by whichever means.
Given  these  bi-polar  considerations,  it  is  imperative  for  the  court  to  balance  these
considerations  vis-à-vis  the  available  evidence.  However,  just  as  a  conviction  cannot  be



secured without any basis of evidence, an order of prohibition cannot also be given without
any evidence that there is a manipulation, abuse or misuse of court process or that there is a
danger to the right of the accused person to have a fair trial... In the circumstances of this
case it would be in the interest of the applicants, the respondents, the complainants, the
litigants  and the public  at  large that the criminal  prosecution be heard and determined
quickly in order to know where the truth lies and set the issues to rest, giving the applicants
the chance to clear their names.”

10.In Republic vs. Chief Magistrate’s Court at Mombasa Ex Parte Ganijee & Another [2002] 2
KLR 703, it was held: 

“It is not the purpose of a criminal investigation or a criminal charge or prosecution to help
individuals in the advancement of frustrations of their civil cases. That is an abuse of the
process of the court. No matter how serious the criminal charges may be, they should not be
allowed to stand if their predominant purpose is to further some other ulterior purpose. The
sole purpose of criminal proceedings is not for the advancement and championing of a civil
cause of one or both parties in a civil dispute, but it is to be impartially exercised in the
interest of the general public interest. When a prosecution is not impartial or when it is
being used to further a civil case, the court must put a halt to the criminal process. No one is
allowed to  use  the machinery of  justice  to cause  injustice  and no one is  allowed to  use
criminal proceedings to interfere with a fair civil trial. If a criminal prosecution is an abuse
of the process of the court, oppressive or vexatious, prohibition and/or certiorari will issue
and go forth.....When a remedy is elsewhere provided and available to person to enforce an
order of a civil court in his favour, there is no valid reason why he should be permitted to
invoke the assistance of the criminal law for the purpose of enforcement. For in a criminal
case a person is put in jeopardy and his personal liberty is involved. If the object of the
appellant is to over-awe the respondent by brandishing at him the sword of punishment
thereunder, such an object is unworthy to say the least and cannot be countenanced by the
court...  In  this  matter  the  interested  party  is  more  actuated  by  a  desire  to  punish  the
applicant  or  to oppress  him into acceding to  his  demands  by brandishing the sword of
punishment under the criminal law, than in any genuine desire to punish on behalf of the
public a crime committed. The predominant purpose is to further that ulterior motive and
that is when the High Court steps in...”

11.In this  case it  is  the applicant’s  case that  the subject  of the criminal  proceedings  is  similarly
subject  of pending civil  proceedings in which the ownership of the disputed parcel  of land is
pending determination. However, as stated hereinabove, the mere fact that the facts disclose both
criminal offence as well as civil liability does not entitle the Court in judicial review proceedings
to bring to a halt the criminal proceedings. Similarly the mere fact that there are pending civil
proceedings on the same subject matter does not ipso facto warrant the halting of otherwise prima
facie proper  criminal  proceedings.  It  is  however  upon  the  person  seeking  that  the  criminal
proceedings be halted to justify the grant of such orders. 

12.In the instant case there is no evidence of malice, no evidence of unlawful actions, no evidence of
excess or want of authority, no evidence of harassment or intimidation or even of manipulation of
court process so as to seriously deprecate the likelihood that the applicant might not get a fair trial
as provided under Article 50 of the Constitution. It is not enough to simply state that the criminal
proceedings ought to be halted because there are pending civil proceedings touching on the same
subject matter. Neither does it suffice to be content with stating that because there is an existence
of a civil dispute or suit, the entire criminal proceedings commenced based on the same set of
facts are an abuse of the court process. There is a need to show how the process of the court is
being abused or misused and a need to indicate or show the basis upon which the rights of the
applicant are under serious threat of being undermined by the criminal prosecution. In absence of
concrete  grounds  for  supposing  that  a  criminal  prosecution  is  an  “abuse  of  process”,  is  a
“manipulation”, “amounts to selective prosecution” or such other processes, or even supposing
that the applicants might not get a fair trial as protected in the Constitution, it is not mechanical
enough that the existence of a civil suit precludes the institution of criminal proceedings based on



the same facts. As rightly submitted on behalf of the Respondents, section 193A of the Criminal
Procedure Code Cap 75 Laws of Kenya provides for concurrent civil and criminal proceedings. 

13.In this case I am not satisfied that the orders sought herein are merited since it has not even been
alleged that the criminal proceedings are being mounted with a view to compromising the civil
proceedings. 

14.In the premises I am not satisfied that this is a proper case in which the court ought to bring the
criminal proceedings to a halt. The applicant will be afforded an opportunity to defend herself,
cross-examine witnesses and adduce evidence in support of her case and that in my view is the
proper course to take in the circumstances of this case. 

15.In the result the Notice of Motion dated 12th April, 2013 fails and is dismissed with costs to the
2nd Respondent. 

Dated at Nairobi this day 4th day of April 2014

G V ODUNGA

JUDGE

Delivered in the presence of Miss Nyamweya for the 2nd Respondent


