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ANN WAIRIMU NDUNGU DEFENDANT
JUDGMENT

1. The application is brought under Order 37 Rule 3 of the Civil Procedure Rules Richard Nyakundi
for determination of the following questions:-

a. Whether the Defendant is the registered owner of Land Title Number 7340/148.

b. Whether in the year 2006 the Defendant sub-divided her land known as L.R No. 7340/148
situated at Mavoko in Machakos County into 133 plots.

c. Whether the Defendant offered the said plots for sale to the general public and the Plaintiffs
purchased the same on various dates between 2006 and 2020.

d. Whether the Defendant was paid the sale price in full for the plots by the Plaintiffs.
e. Whether the Defendant issued the Plaintifts with Certificates of Ownership.

f. Whether the Defendant gave possession of the plots to the Plaintiffs.
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Whether it was a term of the contract of sale that the Defendant will facilitate issuance of title
deeds to the Plaintiffs within a reasonable time.

Whether the Defendant has failed, refused and or neglected to obtain the necessary clearances
and consents and execute transfers in favour of the Plaintiffs in order for them to obtain titles.

Whether the Plaintifts have demanded that the Defendant completes the conveyance of the
plots.

Whether the Defendant should be ordered to complete the sale by obtaining the necessary
clearances and consents and executing the transfers within a specified period.

Whether the land should be transferred to the nominees of the Plaintiffs on their behalf and
for their benefit.

Whether the Deputy Registrar of this Honourable Court should be mandated/ordered to
execute the transfer instruments in the event the Defendant declines to do so.

Whether the Chief Lands Registrar should be ordered to issue a title deed to the nominees

of the Plaintifts notwithstanding the fact that the Defendant has not surrendered the original
title deed.

2. hey pray for orders that;

1.

5.

That the Defendant ANN WAIRIMU NDUNGU be ordered to complete the contract of
sale of Land Parcel Number L.R. No. 7340/148 by obtaining all the necessary clearances and
executing the transfers to the Plaintiffs or their nominees within 30 days of this order.

That in default the Deputy Registrar of this Honourable Court do execute any documents
and instruments as may be necessary to effect the transfers to the Plaintiffs or their nominees.

That the Chief Land Registrar do cancel the original title deed held by the Defendant in respect
to the suit property and issue a title deed to the Plaintiffs or their nominees.

That this Honourable Court be pleased to appoint the persons proposed by the Plaintiffs as
their nominees for the aforesaid purposes.

That the Defendant to pay the costs of this Originating Summons

3. This Originating Summons is further supported by the annexed Supporting Affidavit of Richard

Nyakundi. The Defendant was served but failed to attend court and the matter proceeded exparte. PWI
testified that the Defendant is the registered owner of Land Title Number 7340/148 and produced
a copy of the title PEx2. That in the year 2006 the Defendant sub-divided her land known as L.R
No. 7340/148 situated at Mavoko in Machakos County into 133 plots. A copy of the subdivision was
produced as PEx3. The Defendant offered the plots for sale and the plaintiffs bought them between
2005 and 2009. The Defendant issued them with plot ownership certificated which she signed PEx4.
The Plaintiffs took possession and have developed their homes. The Defendant has failed, refused and

or neglected to obtain the necessary clearances and consents and execute transfers in favour of the

Plaintiffs in order for them to obtain titles.
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4, It is not disputed that the suit land belongs to the Defendant. The Land Registration Act is very clear
on issues of ownership of land and Section 24(a) of the Land Registration Act provides as follows;

“Subject to this Act, the registration of a person as the proprietor of land shall vest in that

person the absolute ownership of that land together with all rights and privileges belonging
or appurtenant thereto.”

5. Section 26 (1) of the Land Registration Act states as follows;

“The Certificate of Title issued by the Registrar upon registration ... shall be taken by all

courts as prima facie evidence that the person named as proprietor of the land is the absolute
and indefeasible owner... and the title of that proprietor shall not be subject to challenge
except —

a. On the ground of fraud or misrepresentation to which the person is proved
to be a party; or

b. Where the certificate of title has been acquired illegally, unprocedurally or
through a corrupt scheme.”

6. The Plaintiffs state that they purchased the said plots and took possession. This evidence has not been
controverted. I find that the Plaintiffs are bonafide purchasers and have a legitimate expectation not
only to be in possession of the plots but also to obtain the titles. I find that the Plaintiffs have proved
their case on a balance of probabilities and I grant the following orders;

1. The Defendant ANN WAIRIMU NDUNGU be ordered to complete the contract of sale
of Land Parcel Number L.R. No. 7340/148 by obtaining all the necessary clearances and
executing the transfers to the Plaintiffs or their nominees within 60 days of this order.

2. In default the Deputy Registrar of this Honourable Court do execute any documents and
instruments as may be necessary to effect the transfers to the Plaintiffs or their nominees.

3. Costs to the Plaintiffs
It is so ordered.
DELIVERED, DATED AND SIGNED AT MACHAKOS THIS 30™ DAY OF APRIL 2025.
N.A. MATHEKA
JUDGE
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