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RULING

(Application to set aside ex parte proceedings; application allowed but subject to payment of throw
away costs)

1. The application before me is that dated 18 October 2023 led by the 2nd defendant in this suit. He
seeks to set aside the ex parte proceedings of 19 September 2023, when the matter proceeded in his
absence, and for the hearing of the case to start de novo.

2. To put matters into context, this suit was commenced through an Originating Summons led on 20
November 2020. The plainti is son of the 1st defendant, one Domisiano Borura Atandi. His averred
that his grandfather, one Atandi Makori, owned the land parcel Central Kitutu/Mwamosioma/915,
and this land was registered in his name at the time of his death in 1994. He complains that without
undergoing succession, this land was subdivided and the resultant subdivisions registered in name of
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the 1st – 4th defendants. In the suit, the plainti seeks cancellation of the resultant subdivisions so as to
have the land revert back to the land parcel Central Kitutu/Mwamosioma/915.

3. The applicant herein, named as 2nd defendant in the suit, led a reply to the Originating Summons,
opposing the case through the law rm of M/s Ochoki & Company Advocates. On 1 November 2022,
I directed the case to proceed for hearing on 25 April 2023 and directed counsel for the plainti to serve
hearing notices upon the defendants. I however did not sit on 25 April 2023 and I caused a notice to be
published re-scheduling the hearing dates with this case xed for hearing on 19 September 2023. On the
hearing date, only Mr. Sagwe, learned counsel for the plainti was present. There was no appearance
on the part of the defendants and the matter proceeded ex parte upon which the plainti closed his
case. I directed parties to le their nal submissions and listed the case for mention on 26 October
2023 but before that date, this application was led on 18 October 2023. It has been led by the law
rm of M/s Ochwangi & Company Advocates who have taken over the conduct of the matter from
M/s Ochoki & Company Advocates for the applicant through a notice of change of advocates led
alongside the application. I have already mentioned that it is an application seeking to set aside the ex
parte proceedings and to have the case start afresh. The application is based on the grounds that the
applicant’s erstwhile counsel was not served for the hearing and that the purported service upon his
said counsel is suspect. He states that he has a good case and deserves to be heard. In his supporting
adavit, he avers that he has been unwell for some time and never got any communication from his
previous advocates.

4. On 26 October 2023, I gave counsel for the plainti time to reply to the application but nothing was
led. I declined to extend time when the matter came up before me on 14 November 2023. It follows
that there is no reply to the application.

5. I have considered the application. The application is mainly based on the ground that the applicant’s
erstwhile counsel was not served. As I had earlier mentioned the case was initially xed for hearing on
25 April 2023, when I did not sit and notice was published that this case would proceed for hearing on
19 September 2023. In addition to the notice, the court process server also served a hearing notice by
email to the applicant’s erstwhile counsel and led an adavit of service to that eect. I am therefore
not persuaded by the reasons that counsel for the applicant was not aware of the hearing date. I am
however willing to allow the proceedings to be set aside so that the applicant is not shut out from the
seat of justice. He will however pay to the plainti throw away costs of Kshs. 7,500/= within 30 days
of today.

6. Thus, this application is allowed but subject to payment of throw away costs of Kshs. 7,500/= payable
within 30 days of today. If the costs are not paid as directed, the proceedings of 19 September 2023 to
stand and the matter will proceed to judgment.

7. Orders accordingly.

DATED AND DELIVERED AT KISII THIS 14 DAY OF DECEMBER 2023

JUSTICE MUNYAO SILA

JUDGE, ENVIRONMENT AND LAND COURT

AT KISII
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