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THE NATIONAL COUNCIL FOR LAW REPORTING
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Where Legal Information is Public Knowledge

REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA AT NAIROBI

COMMERCIAL AND ADMIRALTY DIVISION-MILIMANI

CIVIL CASE NO.378 OF 2016

MWANGI KENGARA & COMPANY ADVOCATES.....PLAINTIFF/APPL.

VERSUS

INVESCO ASSURANCE LIMITED DEFENDANT/RESP.

ARISING FROM
CHIEF MAGISTRATE COURT AT MILIMANI

MILIMANI COMMERCIAL COURTS

CIVIL SUIT NO.4505 OF 2004

SAMUEL KIMASAL....iintencsnencsnecssneesssneessssecens PLAINTIFF
VERSUS
PATRICK LUKA IKUFIRA DEFENDANT
RULING

This is a ruling on reference brought by way of Chamber Summons dated 29" May 2017. It seeks to set

aside in its entirety Advocate/Client Bill of Costs dated 17t August 2016 and it be remitted back for
taxation.

Grounds on the face of the application are that the learned Taxing Master erred in principle and law in
taxing the bill under Schedule VII of the Advocates Remuneration Order, 1997.

That the Taxing Master failed to find that the Advocate had made an election under paragraph 22(1) to
proceed with taxation under Schedule V part II of the Advocates Remuneration Order and hence the bill
could only be taxed under Schedule V part II.

That the Taxing Master erred in principle by failing to apply Legal Notice No.159 0f 11/11/2006 and
Legal Notice No.35 0f 1/4/2011 to work done after 17/11/2006 when the 1997 ARO had been repealed.

That the Taxing Master erred in taxing
items134,135,136,137,138,139,140,141,142,143,144,146,147,148,149,150,151,152,153,154,155,158,159,



160,161,162.
That the Taxing Master erred in taxing off Kshs. 55,612 from the Advocates /Client Bill of Costs.

The application is supported by the annexed Affidavit of Mercy Nduta Mwangi. She averred that the
Advocate is aggrieved by the ruling of 6/4/2017 in terms of the above grounds. She attached the said
ruling to the Supporting Affidavit.

That the notice was served upon the Client on 19/9/2016 and that the election to proceed under Schedule
V was made prior to taxation and that every item in the Bill of Costs was supported by documents
presented to Court through Advocates list of documents which has been attached to this application.

In response, the Respondent/Client filed an Affidavit sworn by Paul Gichui who was the Claims and
Legal Manager of the Respondent from 15t July 2005 to 29th February 2008 and from 18t January 2010
to 7™ April 2014.

He averred that he personally handled matters and cases relating to the Client/Applicant Company.

He averred that there exists an Agreement on Advocates/ Client fees, between the Applicant and the
Respondent herein which is allowed under Section.47 of the ARO provided that it falls within the agreed
minimum fees under Schedule II of the ARO.

He averred that the instructions to the Advocate were given on the basis of the understanding that she
would charge fees under Schedule VII of the ARO; that as testimonial to this, she drafted an agreement in
October 2006 involving 300 matters under Schedule VII of the ARO prevailing then. He added that the
Advocate herein charged fees under Schedule VII for work even where they had not done; that the full
amount as per the agreement was fully paid but has not been accounted for thus forming the basis of
injunction and suit in HCCC NO.633 of 2015.

He averred that having charged under the Schedule and received full instruction under the agreement, the
Advocate is estopped from disowning the agreement or purporting to move from Schedule VII by giving
notice of election to bill or proceed with taxation under Schedule V of the RO. He added that no notice of
election was given to the Client before filing Bill of Costs in this matter; and if even if they were to elect,
it would be null and void for the above reasons.

He averred that the Taxing Master has discretion to direct a party to proceed under one Schedule or the
other if there are glaring irregularities on record and particularly where the matter is proceeding exparte

provided that such discretion is exercised judiciously

He concluded that in view of the fact that the Advocate herein is yet to account for 20 million paid, this
hearing ought to be stayed pending the hearing and determination of accounting suit.

I have considered the application herein. I wish to consider the following issues:-

1. Whether there an agreement between the Advocate and Client under Section 45 of Advocates Act
CAP 16 LOK,

2. Whether the Advocate has been paid as alleged,

3. Whether the Advocate made an election under paragraph 22(1) of chapter 16 LOK and the effect
of such election if any.

I note from the documents filed herein that the issue of agreement and accounting of money alleged to
have been paid is subject of HCCC No.633 of 2015. I will not deal with issue 1 and 2 as I am not privy to
proceedings in HCCC No.633 of 2013.



I will consider whether the Taxing Master erred in assessing costs under Schedule VII instead of
Schedule V.

On perusal of the Court file, I note that the Advocate issued notice to the Client dated 17™ August 2016

and received by the Client on 315 August 2016. The Bill of Costs was filed on 315t August 2016 and
served together with the notice. Paragraph 22 of the Advocates Act CAP 16 LOK provided that notice of
election to proceed under Schedule V may be rendered before or together with the Bill of Costs drawn
between the Advocate and Client. It is evident that the notice and the Bill of Costs was served on the

Client on 315 August 2016. They are both stamped as received by the Client. That service is not disputed.
Upon election being made the assessment should have been done under Schedule V as provided by
paragraph 22 (1). The ground raised by the applicant herein is valid. The taxing aster erred in principle by
failing to apply Schedule while assessing costs.

The Taxing Master did not also state reasons given for taxing off the disbursing. I will not interfere with
the action of taxing off the disbursement abut direct that she gives for the same.

The Bill of Costs is hereby remitted back to Taxing Master for assessment under Schedule V.

Dated and Delivered at Nairobi this 14™ day of March, 2018
RACHEL NGETICH
JUDGE

IN THE PRESENCE OF:

.................................... COURT ASSISTANT

.................................... COUNSEL FOR APPLICANT/CLIENT

.................................... COUNSEL FOR RESPONDENT/ADVOCATE



