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1. The appellant herein, Simon Kipkurui Kimori, was charged before Kangundo SPM’s Court in Criminal Case No. 18 of 2017 with the

offence of defilement contrary to section 8(1) and (4) of the Sexual Offences Act, No 3 of 2006. The particulars were that the appellant on

16th May, 2017 in Matungulu Sublocation within Machakos County, intentionally cause his penis to penetrate the vagina of FKM, aged 17

years.

2. After hearing the prosecution case, the learned trial magistrate placed the appellant on his defence. In his unsworn statement, the appellant
admitted the offence but stated that it was not intentional since he did not know that the complainant was a school girl. According to him,

that was the first time he committed such offence and during that time, something inside him pushed him wanted blood and pushed him in to
defiling the complainant. It was his evidence that he bit the complainant and when he took the knife he had no energy to cut her. In his

evidence he did not know what got into him and he sought for forgiveness.

3. In her judgement the learned trial magistrate considered both the evidence for the prosecution and the defence and concluded that the
ingredients of the offence had been proved beyond reasonable doubt more so as the appellant did not challenge the commission of the

offence. She proceeded to convict the appellant and sentenced him to serve 15 years imprisonment.

4. In this appeal, the appellant is only aggrieved with the sentence. According to his grounds of appeal, which are in fact mitigating factors,
the appellant contends that he was a first offender; that he was remorseful; that he has already reformed; and the he will never repeat a

similar offence. He therefore pleaded for leniency and for a non-custodial sentence.

5. Since the appellant is only appealing against sentence, it is important to set out the circumstances under which an appellate court interferes
with sentence. The principles guiding interference with sentencing by the appellate Court were properly, in my view, set out in S vs. Malgas

2001     (1)     SACR     469 (SCA)   at para 12 where it was held that:

“A Court exercising appellate jurisdiction cannot, in the absence of material misdirection by the trial court, approach the

question of sentence as if it were the trial court and then substitute the sentence arrived at by it simply because it prefers it.
To  do  so  would  be  to  usurp  the  sentencing  discretion  of  the  trial  court…However,  even  in  the  absence  of  material

misdirection, an appellate court may yet be justified in interfering with the sentence imposed by the trial court. It may do so



when the disparity between the sentence of the trial court and the sentence which the appellate court would have imposed
had it  been the  trial  court  is  so  marked that  it  can properly  be  described as  “shocking”,  “startling” or “disturbingly

inappropriate” 

6. Similarly, in Mokela vs. The State (135/11) [2011] ZASCA 166, the Supreme Court of South Africa held that:

“It is well-established that sentencing remains pre-eminently within the discretion of the sentencing court. This salutary

principle implies that the appeal court does not enjoy carte blanche to interfere with sentences which have been properly
imposed by a sentencing court. In my view, this includes the terms and conditions imposed by a sentencing court on how or

when the sentence is to be served.”

7. The predecessor of the Court of Appeal in the case of Ogolla s/o Owuor vs. Republic,     [1954] EACA 270  , pronounced itself on this issue
as follows:-

"The Court does not alter a sentence unless the trial Judge has acted upon wrong principles or overlooked some material

factors.” 

8. To this, I would add a third criterion namely, “that the sentence is manifestly excessive in view of the circumstances of the case”.  (R - v-
Shershowsky (1912) CCA 28TLR 263) while in the case of Shadrack Kipkoech Kogo - vs - R. Eldoret Criminal Appeal No.253 of 2003

the Court of Appeal stated thus:-

“sentence is essentially an exercise of discretion by the trial court and for this court to interfere it must be shown that in

passing the sentence, the sentencing court took into account an irrelevant factor or that a wrong principle was applied or that
short of these, the sentence itself is so excessive and therefore an error of principle must be interfered (see also Sayeka –vs- R.

(1989 KLR 306)”

9. The Court of Appeal, on its part, in Bernard Kimani Gacheru vs. Republic [2002] eKLR restated that:

“It is now settled law, following several authorities by this Court and by the High Court, that sentence is a matter that rests

in the discretion of the trial court. Similarly, sentence must depend on the facts of each case. On appeal, the appellate court
will not easily interfere with sentence unless, that sentence is manifestly excessive in the circumstances of the case, or that the

trial court overlooked some material factor, or took into account some wrong material, or acted on a wrong principle. Even
if,  the Appellate Court feels that the sentence is heavy and that the Appellate Court might itself  not have passed that

sentence,  these alone are not sufficient grounds for interfering with the discretion of the trial court on sentence unless,
anyone of the matters already states is shown to exist.”

10. In this case the appellant was charged under section 8(1) as read with section 8(4) of the Sexual Offences Act. The said provision states:

(1) A person who commits an act which causes penetration with a child is guilty of an offence termed defilement. 

(4) A person who commits an offence of defilement with a child between the age of sixteen and eighteen years is liable upon

conviction to imprisonment for a term of not less than fifteen years. 

11.  It is clear that the said provision provides for prima facie mandatory minimum sentence. In my view under the current constitutional
dispensation, mandatory minimum sentences ought to be looked at in light of Article 27 of the Constitution as read with clause 7 of the

Transitional and Consequential Provisions which provide as follows:

All law in force immediately before the effective date continues in force and shall be construed with the alterations, adaptations,
qualifications and exceptions necessary to bring it into conformity with conformity with this Constitution.

12. Such sentences, in my view, do not permit the Court to consider the peculiar circumstances of the case in order to arrive at an appropriate

sentence informed by those circumstances as the Court is deprived of the discretion to consider whether a lesser punishment would be more
appropriate in the circumstances. In those circumstances, it is my view that such provisions do not meet the constitutional dictates. This is my

understanding of the Supreme Court decision in Francis Karioko Muruatetu & Another vs.      Republic [2017] eKLR  , Petition No. 15 of
2015, where it expressed itself as hereunder:

“47. Indeed the right to fair trial is not just a fundamental right. It is one of the inalienable rights enshrined in Article 10 of

the Universal Declaration of Human Rights,  and in the same vein Article 25(c) of the Constitution elevates it  to a non-

derogable right which cannot be limited or taken away from a litigant. The right to fair trial is one of the cornerstones of a
just and democratic society, without which the Rule of Law and public faith in the justice system would inevitably collapse.

[48] Section 204 of the Penal Code deprives the Court of the use of judicial discretion in a matter of life and death. Such law

can only be regarded as harsh, unjust and unfair. The mandatory nature deprives the Courts of their legitimate jurisdiction
to  exercise  discretion  not  to  impose  the  death  sentence  in  appropriate  cases.  Where  a  court  listens  to  mitigating

circumstances but has, nonetheless, to impose a set sentence, the sentence imposed fails to conform to the tenets of fair trial
that accrue to accused persons under Articles 25 of the Constitution; an absolute right.

[49] With regard to murder convicts, mitigation is an important facet of fair trial. In Woodson as cited above, the Supreme



Court in striking down the mandatory death penalty for murder decried the failure to individualize an appropriate sentence
to the relevant aspects of the character and record of each defendant, and consider appropriate mitigating factors. The

Court was of the view that a mandatory sentence treated the offenders as a faceless, undifferentiated mass to be subjected to
the blind infliction of the penalty of death thereby dehumanizing them.

[50] We consider Reyes and Woodson persuasive on the necessity of mitigation before imposing a death sentence for murder.

We will add another perspective. Article 28 of the Constitution provides that every person has inherent dignity and the right
to have that dignity protected. It is for this Court to ensure that all persons enjoy the rights to dignity. Failing to allow a

Judge discretion to take into consideration the convicts’ mitigating circumstances, the diverse character of the convicts, and
the circumstances of the crime, but instead subjecting them to the same (mandatory) sentence thereby treating them as an

undifferentiated mass, violates their right to dignity.

[51]  The  dignity  of  the  person is  ignored if  the  death  sentence,  which is  final  and irrevocable is  imposed without  the
individual having any chance to mitigate. We say so because we cannot shut our eyes to the distinct possibility of the differing

culpability of different murderers. Such differential culpability can be addressed in Kenya by allowing judicial discretion
when considering whether or not to impose a death sentence. To our minds a formal equal penalty for unequally wicked

crimes and criminals is not in keeping with the tenets of fair trial.

[52] We are in agreement and affirm the Court of Appeal decision in Mutiso that whilst the Constitution recognizes the death
penalty as being lawful, it does not provide that when a conviction for murder is recorded, only the death sentence shall be

imposed. We also agree with the High Court's statement in Joseph Kaberia Kahinga that mitigation does have a place in the
trial process with regard to convicted persons pursuant to Section 204 of the Penal Code. It is during mitigation,  after

conviction and before sentencing, that the offender's version of events may be heavy with pathos necessitating the Court to
consider an aspect that may have been unclear during the trial process calling for pity more than censure or on the converse,

impose the death sentence, if mitigation reveals an untold degree of brutality and callousness.

[53] If a Judge does not have discretion to take into account mitigating circumstances it is possible to overlook some personal
history  and the  circumstances  of  the  offender  which may  make the  sentence  wholly  disproportionate  to  the  accused's

criminal culpability. Further, imposing the death penalty on all individuals convicted of murder, despite the fact that the
crime of murder can be committed with varying degrees of gravity and culpability fails to reflect the exceptional nature of

the death penalty as a form of punishment. Consequently, failure to individualise the circumstances of an offence or offender
may result in the undesirable effect of 'overpunishing' the convict.”

13. Similarly, in S vs. Mchunu and Another (AR24/11) [2012] ZAKZPHC 6, Kwa Zulu Natal High Court held that:

“It is trite law that the issue of sentencing is one which vests a discretion in the trial court. The trial court considers what a

fair and appropriate sentence should be. The purpose behind a sentence was set out in S v Scott-Crossley 2008 (1) SACR 223

(SCA) at para 35: 

‘Plainly any sentence imposed must have deterrent and retributive force. But of course one must not sacrifice an accused

person on the altar of deterrence. Whilst deterrence and retribution are legitimate elements of punishments, they are not the
only ones, or for that matter, even the over-riding ones.’ 

The judgment continues: 

‘. . . [i]t is true that it is in the interests of justice that crime should be punished. However, punishment that is excessive

serves neither the interests of justice nor those of society.’ 

14. The Courts have always frowned on mandatory sentences that place a limitation judicial discretion. In S vs. Toms 1990 (2) SA 802 (A)

at 806(h)-807(b), the South African Court of Appeal (Corbett, CJ) held that:

“the infliction of punishment is a matter for the discretion of the trial Court. Mandatory sentences reduce the Court’s

normal sentencing function to the level of a rubberstamp. The imposition of mandatory sentences by the Legislature has
always been considered an undesirable intrusion upon the sentencing function of the Court. A provision which reduces the

Court to a mere rubberstamp, is wholly repugnant.”

15. In S vs. Mofokeng 1999(1) SACR 502 (W) at 506 (d), Stegmann, J opined that:

“For the Legislature to have imposed minimum sentences severely curtailing the discretion of the Courts, offends against the

fundamental constitutional principles of separation of powers of the Legislature and the Judiciary. It tends to undermine the
independence of the courts and to make them mere cat’s paws for the implementation by the legislature of its own inflexible

penal policy that is capable of operating with serious injustice in particular cases.” 

16. Similarly, in S vs. Jansen 1999 (2) SACR 368 (C) at 373 (g)-(h), Davis J held that:

“mandatory minimum sentences disregard all individual characteristics and each case is treated in a factual vacuum, leaving

no room for an examination of the prospect of rehabilitation and of the incarceration method to be adopted. Such a system
can result in a gross disregard of the right to dignity of the accused.”



17. In my view the opinion of the Supreme Court with respect to mandatory sentences apply with equal force to minimum sentences or non-
optional sentences. My view is in fact supported by the Kenya Judiciary Sentencing Policy Guidelines where it is appreciated that:

Whereas  mandatory  and  minimum  sentences  reduce  sentencing  disparities,  they  however  fetter  the  discretion  of  courts,

sometimes resulting in grave injustice particularly for juvenile offenders.

18. I associate myself with the opinion of the Court of Appeal in Jared Koita Injiri vs. Republic [2019] eKLR where it held that:

“In this case the appellant was sentenced to life imprisonment on the basis of the mandatory sentence stipulated by section 8

(1) of the Sexual Offences Act, and if the reasoning in the Supreme Court case was applied to this provision, it too should be
considered unconstitutional on the same basis.  The appellant was provided an opportunity to mitigate in the trial court

where it was stated that he was a first offender. He pleaded for leniency. However, it cannot be overlooked that the appellant
committed a heinous crime, and occasioned severe trauma and suffering to a young girl. His actions have demonstrated that

around him, young and vulnerable children, like the complainant could be in jeopardy. Needless to say, pursuant to the
Supreme Court decision in Francis Karioko Muruatetu & Another vs Republic (supra), we would set aside the sentence for life

imposed and substitute it therefore with a sentence of 30 years from the date of sentence by the trial court.”

19. The approach to be adopted in determining an appropriate sentence where a minimum sentence is prescribed was set out in S vs. Malgas
2001 (2) SA 1222 SCA 1235 paragraph 25 as follows:

"What stands out quite clearly is that the courts are a good deal freer to depart from the prescribed sentences than has been

supposed in some of the previously decided cases and that it is they who are to judge whether or not the circumstances of any
particular case are such as to justify a departure. However, in doing so, they are to respect, and not merely pay lip service to,

the Legislature's view that the prescribed periods of imprisonment are to be taken to be ordinarily appropriate when crimes
of the specified kind are committed.”

20. Therefore, the provisions of a legislation that was in force before the Constitution of Kenya, 2010 such as the Sexual Offences Act. No. 3

of 2006 must be construed with the said adaptations, qualifications and exceptions when it comes to the mandatory minimum sentences and
particularly where the said sentences do not take into account the dignity of the individuals as mandated under Article 27 of the Constitution

as appreciated in the Muruatetu Case.

21. In my view there are several degrees of defilement. The Sexual Offences Act, itself recognises so in section 8 when it prescribes different
sentences for each set of ages of the victims concerned. In doing so, the Act applies the principle of proportionality and gravity of the

offences in prescribing the sentence. However, it fails to take into account the fact that even within a particular set, the gravity of the offences
may not be same. Some offences of defilement are committed in very gruesome circumstances while others are committed after occasioning

serious bodily injuries  to  the victim.  Others  are  committed in  the very site of other members of the victim’s family while  others  are
committed by persons who are almost the age groups of the victims in circumstances that if the law did not presume lack of consent is such

offences, it might well be concluded that there might have been connivance.

22. This Court does not condone offences against minors and vulnerable persons. As was appreciated by  Madan, J (as he then was) in
Yasmin vs. Mohamed [1973] EA 370:

“The High Court is especially endowed with the jurisdiction to safeguard the interests of infants, as the court is the parent of

all infants. The welfare of the infants is paramount and it is dear to the heart of the court. There would be no better tribunal

to perform the task more wisely as well as affectionately. All infants in Kenya of whatever community, tribe, sect fall within
the ambit of the Guardianship of Infants Act and the court is charged with the sacred duty of ensuring that their interests

remain paramount and are duly preserved.”

See also Omari vs. Ali [1987] KLR 616.

23.   However,  to treat offences as the same notwithstanding the aggravating circumstances,  clearly violates the right to  dignity as the
offenders are thereby treated as a bunch rather than as individuals.

24. This does not mean that the court ought not to mete out what appears as prima facie mandatory minimum sentence. What it means is

simply that the circumstances of the offence must be considered and having done so nothing bars the court from imposing such sentence.

25. In this case, the appellant stalked the complainant for some time before eventually confronting her. The appellant threatened to kill the
complainant with a knife if the complainant raised an alarm. The whole experience must have been very traumatising for the complainant.

The appellant knew that he had committed the offence yet he took the court through an unnecessary trial only for him to own up after being
placed on his defence. According to him, he was compelled by extra-ordinary forces to commit the offence. In my view, the appellant does

not deserve any leniency from the court. From his own evidence he is clearly a person who is not in control of his actions. Such a person is
clearly a danger to the society. 

26. In the case R vs. Scott (2005) NSWCCA 152 Howie J Grove and Barr JJ stated:

“There is  a  fundamental  and immutable principle  of  sentencing that  this  sentence imposed must  ultimately reflect  the

objective seriousness of the offence committed and there must be a reasonable proportionality between the sentence passed in

the circumstances of the crime committed…One of the purposes of punishment is to ensure that an offender is adequately
punished…a further purpose of punishment is to denounce the conduct of the offender.”

http://www.saflii.org/cgi-bin/LawCite?cit=2001%20(2)%20SA%201222


27. In a New Zealand decision namely R vs. AEM (200) it was decided that:

“… One of the main purposes of punishment…is to protect the public from the commission of such crimes by making it

clear to the offender and to other persons with similar impulses that if they yield them, they will meet this punishment.”

28. In R vs. Harrison (1997) 93 Crim R 314 it was stated:-

“Except in well- defined circumstances such as youth or mental incapacity of the offender…Public deterrence is generally

regarded as the main purpose of punishment,  and this objective considerations relating to particular prisoner (however
persuasive) are necessarily subsidiary to the duty of the courts to see that the sentence which is imposed will operate as a

powerful  factor in preventing the commission of  similar crimes by those may who otherwise would be tempted by the
prospect that only light punishment will be imposed.”

29.  The Supreme Court in Francis Karioko Muruatetu & Another vs. Republic, Petition No. 15 of 2015, set out the following guidelines

with respect to sentencing:

“[71]…the following guidelines with regard to mitigating factors are applicable in a re-hearing sentence for the conviction of

a murder charge:

(a) age of the offender;

(b) being a first offender;

(c) whether the offender pleaded guilty;

(d)   character and record of the offender;

(e) commission of the offence in response to gender-based violence;

(f) remorsefulness of the offender;

(g) the possibility of reform and social re-adaptation of the offender;

(h) any other factor that the Court considers relevant.

30. As appreciated by the Supreme Court in Muruatetu Case (supra):

“In Kenya, many courts have highlighted the principles of sentencing.  One such case is the High Court criminal appeal

decision in  Dahir Hussein v. Republic Criminal Appeal No. 1 of 2015; [2015] eKLR,  where the High Court held that the
objectives include: “deterrence, rehabilitation, accountability for one’s actions, society protection, retribution and denouncing

the conduct by the offender on the harm done to the victim.” The 2016 Judiciary of Kenya Sentencing Policy Guidelines lists
the objectives of sentencing at page 15, paragraph 4.1 as follows:

“Sentences are imposed to meet the following objectives: 

 1. Retribution: To punish the offender for his/her criminal conduct in a just manner. 

 2. Deterrence: To deter the offender from committing a similar offence subsequently as well as to discourage other people from

committing similar offences. 

 3. Rehabilitation: To enable the offender reform from his criminal disposition and become a law abiding person. 

 4.  Restorative justice: To address the needs arising from the criminal conduct such as loss and damages. Criminal conduct

ordinarily occasions victims’, communities’ and offenders’ needs and justice demands that these are met. Further, to promote a
sense of responsibility through the offender’s contribution towards meeting the victims’ needs. 

 5. Community protection: To protect the community by incapacitating the offender. 

 6. Denunciation: To communicate the community’s condemnation of the criminal conduct.”

The sentencing policy states at paragraph 4.2 that when carrying out sentencing all these objectives are geared to in totality,

though in some instances some of the sentences may be in conflict.”



31. Having considered the circumstances under which the offence was committed as well as the appellant’s defence, I find no reason to
interfere with the sentence meted against the appellant.

32. In the premises, this appeal fails and is dismissed.

33. It is so ordered.

Judgement read, signed and delivered in open court at Machakos this 27th day of June, 2019.

G V ODUNGA

JUDGE

In the presence of:

Appellant in person

Ms Mogoi for the Respondent

CA Geoffrey


