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VERSUS
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JUDGEMENT

1. The applicant herein, Samwel Munyoki Mulungu, was charged before this court in Criminal Case No. 55 of 2010 with murder contrary

to Section 203 as read with Section 204 of the Penal Code the facts being that on 16 September, 2010 at about 7.30 pm at Kyimbani
Village, Mungéanga Sub-location, Miambani Location in Kitui District within Eastern Province, he murdered John Ndemwa Munyoki.

2. After hearing the said case, Jaden, J on 29t October, 2015 found the applicant guilty and convicted him accordingly. Though the accused
was allowed to mitigate, the court was of the view that there was only one sentence prescribed by law which was death and proceeded to
sentence him accordingly.

3. The applicant has informed me that though he filed a Notice of Appeal, he has since indicated an intention to withdraw the same as no
step has been taken since his conviction. The position is confirmed by the fact that the original file has never left this court since his
conviction and sentence.

4. As held in the said Francis Karioko Muruatetu & Another vs. R (supra) read with the Court of Appeal’s decision in William Okungu

Kittiny vs. Republic, Court of Appeal, Kisumu Criminal Appeal No. 56 of 2013 [2018] eKLR, the applicant has a right to move this

court, as he now does vide this application, to reconsider his sentence. In that latter case the court held at paras 8 and 9 that:

“[8] Robbery with violence as provided by Section 296 (2) and attempted robbery with violence as provided under Section

297 (2) respectively provide that the offender:-

“...shall be sentenced to death.”

The appellant was sentenced to death for robbery with violence under Section 296 (2). The punishment provided for murder
under Section 203 as read with Section 204 and for robbery with violence and attempted robbery with violence under Section

296 (2) and 297 (2) is death. By Article 27 (1) of the Constitution, every person has inter alia, the right to equal protection



and equal benefit of the law. Although the Muruatetu’s case specifically dealt with the death sentence for murder, the

decision broadly considered the constitutionality of the death sentence in general.

[9] From the foregoing, we hold that the findings and holding of the Supreme Court particularly in paragraph 69 applies
mutatis mutandis to Section 296 (2) and 297 (2) of the Penal Code. Thus, the sentence of death under Section 296 (2) and 297
(2) of the Penal Code is a discretionary maximum punishment. To the extent that Section 296 (2) and 297 (2) of the Penal
Code provides for mandatory death sentence the Sections are inconsistent with Constitution.”

5. A resentencing hearing or any other sentencing hearing for that matter is neither a hearing de novo nor an appeal. Such proceedings are
undertaken on the understanding that conviction is not in issue. It therefore follows that in those proceedings the accused is not entitled to
take up the issue of the propriety of his conviction. He must proceed on the understanding that the conviction was lawful and restrict himself
to the sentence and address the court only on the principles guiding the imposition of sentence and on the appropriate sentence in the
circumstances. Similarly, the court can only refer to the evidence adduced in so far as it is relevant to the issue of sentencing but not with a
view to making a determination as to whether the conviction was proper. While the court is entitled to refer to the evidence in order to
determine whether there existed aggravating circumstances or otherwise for the purposing of meting the sentence, it is not proper for the
court to set out to analyse the evidence as if it is meant to arrive at a decision on the guilt of the accused.

6. That the possibility of reform and social re-adaptation of the offender is to be considered in sentence re-hearing, in my view implies that
where the accused has been in custody for a considerable period of time the Court ought to consider calling for a pre-sentencing report and
possibly the victim impact report in order to inform itself as to whether the accused is fit for release back to the society. In my view, fairness
to the accused where a sentence re-hearing is considered appropriate would require a consideration of the circumstances prior to the
commission of the offence, at the time of the trial and subsequent to conviction. The conduct of the accused during the three stages may
therefore be a factor to be considered in determining the appropriate sentence. The need to protect the society clearly requires the Court to
consider the impact of the incarceration of the offender whether beneficial to him and the society or not hence the necessity for considering a
pre-sentencing report.

7. I must however state that the probation report being a report which is not subjected to cross-examination in order to determine its veracity,
is just one of the tools the court may rely on in determining the appropriate sentence. It is therefore not necessarily binding on the court and
where there is discrepancy regarding the contents of the report and information from other sources such as from the parties themselves and
the prison, the court is at liberty to decide which information to rely on in meting out its sentence. To rely on the probation report as the
gospel truth, in my view, amounts to abdication of the court’s duty of adjudication to probation officers. While the report of the probation
officer ought to be treated with great respect, it is another thing to accept it hook, line and sinker. It however ought not to be simply ignored
unless there are good reasons for doing so.

8. In my view where the accused has spent a considerable period of time in custody, it may be prudent for the Court while conducting a
sentence re-hearing, to direct that an inquiry be conducted by the probation officer and where necessary a pre-sentencing and victim impact
statements be filed in order to enable it determine whether the accused has sufficiently reformed or has been adequately rehabilitated. This is
so because the circumstances of the accused in custody may have changed either in his favour or otherwise in order to enable the Court to
determine which sentence ought to be meted. It may be that the accused had sufficiently reformed to be released back to the society. It may
well be that the conduct of the accused while in custody may have deteriorated to the extent that it would not be in the interest of the society
to have him released since one of the objectives of sentencing is to protect the community by incapacitating the offender.

9. In Muruatetu Case, the Supreme Court relied on the case of Vinter and others vs. the United Kingdom (Applications nos. 66069/09

130/10 and 3896/10) in which the Court held that:-



“111. It is axiomatic that a prisoner cannot be detained unless there are legitimate penological grounds for that detention. As was
recognised by the Court of Appeal in Bieber and the Chamber in its judgment in the present case, these grounds will include
punishment, deterrence, public protection and rehabilitation. Many of these grounds will be present at the time when a life sentence
is imposed. However, the balance between these justifications for detention is not necessarily static and may shift in the course of the
sentence. What may be the primary justification for detention at the start of the sentence may not be so after a lengthy period into
the service of the sentence. It is only by carrying out a review of the justification for continued detention at an appropriate point in

the sentence that these factors or shifts can be properly evaluated.

112. Moreover, if such a prisoner is incarcerated without any prospect of release and without the possibility of having his life
sentence reviewed, there is the risk that he can never atone for his offence: whatever the prisoner does in prison, however exceptional
his progress towards rehabilitation, his punishment remains fixed and unreviewable. If anything, the punishment becomes greater
with time: the longer the prisoner lives, the longer his sentence. Thus, even when a whole life sentence is condign punishment at the
time of its imposition, with the passage of time it becomes — to paraphrase Lord Justice Laws in Wellington — a poor guarantee of
just and proportionate punishment.”

10. In other words, the court appreciated that the circumstances under which the initial sentence was imposed may change as one serves out
the sentence. Accordingly, in undertaking a resentencing the court must consider whether the circumstances of the accused during his/her
incarceration have changed for the better or for worse. It is therefore important that not only should a report be availed to the court
concerning the position of the victim’s family and the offender’s family but also the report from the prison authorities regarding the conduct
of the offender during the period of incarceration. It is therefore my view that where a resentencing is directed the trial court ought to
consider the filing of a probation report in order to assist it arrive at an appropriate report. However, the failure to do so is not necessarily
fatal to the sentence.

11. In my view, it does not follow that in resentencing, the court is obliged to reduce the initial sentence. What is required of the court
undertaking the resentencing is to look at all the circumstances of the case and to make a determination whether the appellant’s incarceration
has achieved the objective for which he was sentenced such as punishment, deterrence, public protection and rehabilitation. In other words,
the court is not to be bound only by the appellant’s conduct that led to his incarceration but also his conduct and circumstances since the said
incarceration.

12. I therefore allow this petition/application, quash the death sentence imposed on the Applicant in Machakos High Court Criminal Case
No. 55 of 2010 and direct that the High Court considers the applicant’s mitigating circumstances and proceeds to impose the proper sentence
in the circumstances.

13. Itis so ordered.

14. This judgement has been delivered to the applicant online vide Skype videolink due to the prevailing restrictions occasioned by

COVID19 pandemic.

Judgement read, signed and delivered in open Court at Machakes this 17" day of June, 2020.

G V ODUNGA
JUDGE

Delivered in the presence of:
Mr Ngetich for the State/Respondent
Applicant in attendance vide Skype.

CA Geoffrey



