
REPUBLIC OF KENYA

IN THE HIGH COURT OF KENYA

AT MOMBASA

CRIMINAL REVISION NO. 27 OF 2019

REPUBLIC.....................................................PROSECUTOR

VERSUS

DIAMOND TRUST BANK..........................RESPONDENT

RULING ON REVISION

(An application for revision of the ruling by Hon. C. Ogweno, 

Resident Magistrate, delivered on 11th July, 2019 in Mombasa 

Chief Magistrate's Court Miscellaneous Criminal Application No. 57 of 2019).

1. On 23rd July, 2019, the Director of Public Prosecutions throughMsAlice MbaehMamadi, Prosecution Counsel, filed an application for

revision on behalf of the Banking Fraud Investigations Unit, through a letter dated 22nd July, 2019. The said application is grounded on the
provisions of Sections 362, 364, 365 and 366 and 367 of the Criminal Procedure Code.

2. This court’s understanding of the issues raised by the Office of the Director of PublicProsecutions is that the Banking Fraud Investigation

Unit  (applicant)  moved the  lower  courton  28th February,  2019 for  exparte orders  to  investigate  bank  account  Nos.  [….]  held  at  the
respondent bank. The application for the said order was based on a complaint which was made by one NuruAli Islam Jeizana director of

Anwar Mohamed Bayusuf Limited.vide inquiry No. 495 of 2018. The complaint made was that the respondent had manipulated the said
bank accountswhich were notreflecting the true financial position.

3. The prosecution in its application before this courtindicated that the investigations are criminal innature andare aimed at establishing if

there has been any fraudulent appropriation of the money in the said accounts by the respondent,through its directors or officers,contraryto
Section 328 (b)(ii) of the Penal Code.

4. In her application, MsMbaeh further stated that on10th April, 2019 the respondent filed an applicationto set aside the orders issued to

investigate the said accounts. Pursuant to the said orderissued by Hon. C.A. Ogweno, RM, thiscourt has been requested to call for the record
of the said court and examine the same so as to satisfy itself on the propriety,legality or otherwise of the orders of the said Magistrate in

reviewing and setting aside her orders of 28th February, 2019.

5. Counsel for the respondent didnot file a replying affidavitto oppose the applicationfor revision but opted to file submissions. On 11 th

September, 2019, MsMbaeh filed a list of authorities. Later, on 29 th October, 2019 she filed her written submissions. On 16th September,

2019 Mr. Shah filed a list of authorities and on 8thNovember, 2019 he filed his written submissions together with an additional list of
authorities.

6. MsMwangeka, Prosecution Counsel had conduct of the present application on behalf of MsMbaeh. She indicated that they were seeking to

revise the ruling of Hon. C.A. Ogweno, RM, delivered on 11th July, 2019 in MiscellaneousCriminal Application No. 57 of 2019, wherein she

reviewed and setaside herorders issued on 28th February, 2019.

7. It was submitted that the genesis of the matter was an application which was filed on 28th February, 2019. It was supported by the

affidavit of No. 89822 PC NicksonKiunga, a police officer attached to the office of the Directorate of Criminal Investigations Department of
Banking Fraud, Mombasa. The orderssought before the lower court were for issuance of a warrant to the Investigating Officer to access,

investigate, obtain information and carry away account documents for bank account Nos. [….]



8. It was stated by theprosecutionthat anorder was issued as prayed on the same day. It was further stated that upon service of the said order
the  respondent  partlycomplied  with  the  orders  by  supplying  the  applicantwith  documents  relating  tothe  said  accounts,  except  for  the

authoritygiven for internal transfers between the accounts,which were made betweenJanuary 2009 and December 2011, letter of facility

number [….]  and mails dated 20thOctober, 2013 to auditors of the complainant Anwar Mohamed Bayusuf Limited by one Martin Mbithi. It

was said that the information which was not given was crucial for the applicant in investigations into the two accounts in question.

9. It was submitted that the respondent failed to fully comply with the orders citing the reason that the applicant did not disclose to the
courtabout the existence of Mombasa HCCC No. 13 of 2013 and the orders issued by the High Court therein on 17th July, 2017. It was

further submitted that insetting aside her orders of 28th February, 2019, the Hon.Magistrate cited the reason that the applicant oughtto have
brought tothe attention of the said court the existence of the civil matter on the same subject,before the High Court.

10.   The Prosecution Counsel cited the provisionsof Article 157(4) of the Constitutionof Kenyawhich provides that the Director of Public

Prosecutions(DPP) has a constitutionalmandate to direct the Inspector General of the National Police Service to investigate at any stage,any
informationor allegation of criminal conduct and the said Inspector General shall comply with such directions. It was indicated that under the

provisions of Article 157(10) of the Constitution, the DPP shall not be underthe direction or control of anyone. Further,that the police have a
duty to investigate any complaint which has been made.

11. The ProsecutionCounsel indicated that the orders granted to the applicant on 28thFebruary, 2019 were to enable them toinvestigate a

criminal complaint which lies within their mandate. It was contendedthat bysetting aside its orders of 28th February, 2019, the lower court
acted in violation of the applicant’s constitutional mandate. Itwas stated that the lower court was not informed about Mombasa HCCC No. 13

of 2013 as it is a civil dispute which involves the issue of determination of a debt between Anwar Mohamed BayusufLimited and Diamond
Trust Bank Kenya Limited, the respondent herein.

12.   The  Prosecution  Counselexplained  that  the  orders  issued  by  the  lowercourtconcernedinvestigations  by  the  applicant  into  a

complaintmade byNuruAli Islam Jeizan a director of AnwarMohamed Bayusuf Limited againstthe respondent. It  was submittedthat the
applicant’s mandate was restricted to investigationof complaints concerning criminal conduct and the matter before the High Court being a

civil case was beyond the applicant’sscope ofauthority. It was alsostatedthat the ruling of 17 thJuly, 2017 in Mombasa HCCC No. 13 of 2013
did not bar any criminalinvestigations into thesaid matter.

13. It was argued thatin herruling of 11th July, 2019, the Hon. Magistrate didnot stateif failure by the applicant to disclose the existenceof the

civil matterbefore the High Court would havevariedher determination or that the application made before her by the prosecution was an
abuse of the court process.

14.   The  Prosecution  Counsel  relied  on  the  decision  inRepublic  v  Director  of  PublicProsecution  and  2  OthersExparte  Francis

NjakweMaina  and  Another [2015]  eKLR,where  the  courtwhile  dealingwith  a  subject  matter  which  was  similar  to  the  one  in  this
application cited the case of Kuria and 3  Others  v Attorney General[2002] 2 KLR 69, where the High Court held thatit was not enough

to simply state that because of a civil disputecase, the entire criminal proceedings commenced based on the same set of factswere an abuse of
the court process orthat the rights of individuals are under serious threats of being undermined by the criminal prosecution.

15.  The ProsecutionCounsel was of the view that in the application dated 9th April, 2019, seeking the order to set aside the ruling issued by

the Hon. Magistrate in the lower court, the burden was on the respondent herein toplacebefore the court available evidencethat the conduct of
the applicant herein in preferring the criminalcharges in the face of existing civil proceedings wasreprehensible and an abuse of the courtand

legal process and ought to be arrested.

16.   It was submitted that the criminal process was not put into motion with a view of intimidating the respondent herein into admitting
liability in the civil suit. TheProsecution Counsel relied on the decision in  Republic v Commissioner of Police and Another Ex-parte

MichaelMonari and Another [2012] eKLR, where the Court found that ithad not been demonstrated that the actions of the respondents
weremotivated byany other motive than the purpose of conducting a fair process and there was no shred of evidence that by preferring

chargesagainst the applicants and others in the said case, there was gross abuse of the criminal process.

17. The Prosecution Counsel argued that the ruling by the Hon. Magistrate to set aside the orders granted to the applicant infringed on its
constitutional mandate and also contravened Section 193A of the CriminalProcedureCode (CPC) which provides that the fact that a matter is

in issue in any criminal proceedings and is also directly or substantially inissue inany civilproceedings shall not be a ground ofany stay,
prohibition or delayin the criminal process. Thiscourtwas urgedto revise the Hon.Magistrate’s decision and set aside the ordersissued on 11th

July, 2019.

18. Mr. Shah for the respondenthighlighted his submissions filed on 8th November, 2019.In doing so, he stated that the applicationby the
DPPwas premised on the erroneousbelief that the reason why the respondentchallenged the exparteorderswasbecause of the existence of a

civil dispute. In his view, investigative powers were being abused bythe DPP inorder to advance a civil case.

19.   In making reference to Mombasa HCCC No. 13 of 2013, it was submittedthat on 8th November, 2018 in the said case, the plaintiff
(Anwar Mohamed Bayusuf Limited) filed a further affidavit annexing criminal proceedingswhile trying to restrain the respondent’s power of

sale.

20. It was therespondent’sposition that the applicant misinterpreted the provisions of Section 328(2)(b) of the Penal Code which deem the
acts of a director of a company or a member of a corporation as criminal.Mr. Shahpointed out that the respondent was not a shareholder of

Anwar Mohamed BayusufLimited.

21. It was submitted that the proceedingsbefore the lower court were that the DPPwas Investigating an offence by a director.It was stated that
the relationship betweenthe respondent and Anwar Mohamed BayusufLimited was contractual and the latter entitywasthe one which should



have been investigated.  It  was argued by the respondent's  Counsel that the application before the lower court  should have had better
particulars of how the respondentwas a party to the said investigation.

22. It was stated that a search warrant was issuedfor the account of Anwar Mohamed Bayusuf   Limited  heldin the respondent Bank. Mr.

Shah  relied  on  the  guidelines  given  by  thecourt  in  Africa  Spirits  Limited  vDPP and  Another,  High  Court  MiscellaneousCriminal
ApplicationNo. 407 of 2019,on what needs to be done when exparteorders are given to investigate a bank account.

23.    The  respondent’s  Counsel  alsosubmitted  thatthe  exparte orderswhich  were  issuedto  the  DPP  should  havebeenexecutedwithin

theguidelines outlined in the earlier case of  Ogola and MujeraAdvocates LLP v Banking Fraud Investigations Unit and 2 Others
[ 2018] eKLR.He was of the view that the Hon. Magistrate should not have granted the exparte orders. He prayed for the application for

revision to be dismissed.

24. In respondingto Mr. Shah’s submissions, MsMwangekaindicatedthatwithregardto the Mombasa HCCC No. 13 of 2013, the dispute was
betweenAnwar  Mohamed  Bayusuf  Limited  v  Diamond  Trust  Bank.It  was  stated  that  a  Director  of  Anwar  Mohamed  Bayusuf

Limitedmadea complaint toapplicant, toinvestigateits bank accountheldin the respondent company.

25.  It was reiterated that the factthat there was a subsisting civilcase didnot act as a bar from investigations going on. It was argued that the
ruling by the Hon. Magistrate which set aside her earlier orders infringed on the provisions of Section 193A of the Criminal Procedure Code.

ANALYSISAND DETERMINATION

26. The bone of contention in this application for revision is whether failure on the part  of the applicant to disclose the existence of

Mombasa HCCC No. 13 of 2013 in its application before Hon. C.A. Ogweno was a sound reason for the said Magistrate to review her orders
of 28th February, 2019.

27.  The  affidavit  which  was  filed  in  support  of  the  applicationdated  28th  February,  2019 was  very  brief.  The  saidaffidavit  must  be

consideredin the context of the orders which were sought by the applicant and the grounds in supportof the said application. The grounds
indicate –

“(i) That theapplicant, (Banking Fraud Investigations Unit, Mombasa) was investigating a case of fraudulent appropriation or

accounting by directors or officer contrary to Section 328(b)(ii) of the Penal Code which was reported by the complainant one Nuru

Ali lslamJeizana director at Anwar Mohamed Bayusuf Limited vide inquiry No. 495/18;

(ii) That the complainant reported that the respondent manipulated the companyaccounts;

(iii) That the manipulation led the company not tobe able to monitor or know the true picture ofits financial status; and

(iv) That the orders sought are pertinent to establish the account holder,   account statements of the above accounts from the time of
opening to date, any transaction slip(s) orcheque(s),letters of offer for any facility granted under the said accounts and any other

documents(s) or information which will assistin the investigation of this case. (emphasis added).”

28.   The depositions in the affidavitin support of the application dated 28 th February, 2019 are more or less similar to the groundsherein
restated. On the basis of   the  exparte application, Hon. C.A. Ogweno, RM, on the same date issued the orders which were sought in the

application.

29.  On 10thApril, 2019, the respondent filed an application under certificate of urgency seekingorders for review, variation or setting aside
of theexparteorder issued against it on 28th February, 2019.

30. Thiscourt has perused the affidavit attached thereto and the grounds insupport thereof. The main reason why the respondentherein sought

the orders stated above was that the applicant herein failed to disclosebefore the lower court about  the existence of Mombasa HCCC No. 13
of 2013, Anwar Mohamed Bayusuf v DiamondTrustBankLimitedKenya Limited.

31. The respondent herein informed the lowercourt that Judge P.J. Otieno hadon 17th July, 2017 made ordersfor the respondent to avail

documents to the applicant, Court and tothe Interest Rates Advisory Centre (IRAC) for accounting. Itwas further deposed that the said
experts prepared a report whereby it was established that Anwar Mohamed Bayusuf Limited owed the respondent.

32. The respondent further deposed that an inquiry into the accounts was already on(sic), pursuant to an orderby a competent court and that

the application made by the applicantherein on 28th February, 2019 was an abuse of the court process.

33. The respondent averred that the said application sought to coerce the respondentto refrain from exercising its statutory power of sale.

34.  Further,  that  the  order  obtained  by  the  applicant  on  28 thFebruary,  2019  wasobtained  through  material  non-disclosure  and
misrepresentation of pertinent information.

35. The respondent expressed the view that the application which had been made by the applicant in the lower courtwas subjudice due to the

existence of Mombasa HCCC No. 13 of 2013.



36. The applicant herein filed a response to the respondent’s applicationbefore the lower court, through a replying affidavit sworn by No.

89822 PC NicksonKiunga.While his 1st affidavitfiled on 28th February, 2019 was brief, his replying affidavit to the application filed by the

respondent in the lower court wasvery detailed and was supported by annexures.

37. In the said replying affidavit sworn on 27th May, 2019,he deposed that he was investigating a case of fraudulent appropriation or
accounting by directors of officers (sic) contrary to Section 328(b)(ii) of the Penal Code following a   complaint made to the  Banking Fraud

Investigations Unit vide a letter dated  22nd June, 2018 by one Nuru Ali Islam Jeizan, a director of A.M. Bayusuf  Limited.

38. The deponent further statedthat the said company operated 2 bank accounts numbers [….] (sic) both accounts domiciled at DiamondTrust
Bank, Mombasa Branch. That the complaint was made after an audit was conducted by one D.A.G. Omenye of Omenye and Associateswho

are the auditors for the complainant.

39.  He further deposed that the auditrevealed that the two bank accountswere manipulated by numerousirregular internal transfers and
reversals and that investigations were initiated by the applicant who has a mandate to conduct investigations oncomplaints made by any

member of the public.

40. It was averred by the deponent that after service of a copy of the orders they were given on 28th February, 2019 on the respondent, it
supplied the applicant with documents relating to the accounts except for the internal transfers between the accounts in the monthsof January,

2009 and December, 2011, the letterof offer offacility for account No. 0200928080 and emails dated 10th October, 2013 to the auditors of
the complainant,by oneMartin Mbithi.

41.  Itwas averred that the sub-judicerule did not apply as the orders issued by the High Courtwere inrelationtoMombasa HCCC No. 13 of

2013 and are not related to the criminal complaint of fraudulent activities by the respondent.

42. The deponent further deposed that the inquiry made into the booksof accounts in Mombasa HCCC No. 13 of 2013 were in relationtothat
case and that the applicant was conducting criminal investigations independent from the civil suit. He also deposed that he had perused the

report by the IRAC and their mandate and noted that they only carried out a recalculation of the interest rates to determine the outstanding
amounts and not how the facilities were created,whichwas the basis of the criminal complaint.

43.  PC NicksonKiunga also stated in his replyingaffidavitfiled on 27th May, 2019 in the lower court, that the application which had been

madeby the respondent, for review of the Hon.Magistrate’s orders in order to bar the applicant from conducting criminal investigations was
tantamount to asking for orders to bar the applicant from conductingits jurisdiction in criminalinvestigations, which this honorable court

lacks.

44. Ina ruling dated 11th July, 2019, the Hon. Magistrate allowed the respondent’s application dated 9th April, 2019. In so doing, she set

aside theexparteordershe had issued on 28th February, 2019.

45.  In the ruling of 11th July, 2019, the Hon. Magistrate stated thus:-

“It is true that the applicant in the present (sic) did not bring it to the attentionof the court, the existence of the commercial dispute

between the complainant and the respondentbefore the HighCourt. I do note that the Applicant was acting within its investigative

powers based on a complaint registered with them underinquiry number 495 of 2018. 

There were no court orders barring such investigations, even if the civil proceedings were in existence. Be that as it may, the
Applicant ought to have brought it to the attention of the court the existence of the civil matter in the High Court. I note that the two

accounts subject to the ex-parte application are also part of the accounts under litigation in the High Court. The applicant, although
deserving of the orders obtained, failed to disclose material facts concerning the matter under investigation. It is for the said reason

that I do set aside the exparteordersissued by the courton 28th February, 2019.”  (emphasisadded).

46. Asearlier stated, theaffidavit sworn on 28th February, 2019 by No. 89822 PC NicksonKiungawas very brief. In order to gain a better
understanding of the application which was filed on the same day, one has to resort to the grounds in support of the application. The grounds

which are relevantare that the complaint which had been received by the applicant had been made by one Nuru Ali Islam Jeizan a director of
Anwar Mohamed Bayusuf Limited vide Inquiry No. 495/18. The saidaffidavit, brief as it was, revealed that the nature of the complaint was

that the respondent had manipulated the accounts for the said company, which led it notbeingable to monitoror know the true picture of its
financial status.

47. One of the depositions in the affidavit also revealed that the applicantwas investigating a case of fraudulentappropriationor accounting by

directors or officer contrary toSection 328(b)(ii) of the Penal Code.My understanding of the deposition in paragraph 2 of the affidavit by PC
NicksonKiunga did not  mean that  the applicant  intended to investigate  the respondent  because the complainant  was a  director  of  the

respondent bank.Mr. Shah, Counselfor therespondent gavethe foregoing deposition a different meaning by implying that Nuru Ali Islam
Jeizan, was claiming to be a director of the respondent bank, when he was not.

48.  This  court's  interpretation of  the said sentenceis  that  the  Banking Fraud Investigations Unitintended to investigate  the  offence  of

fraudulent appropriationoraccounting by directors or officers of the respondent,  Diamond Trust Bank Limited,in the account of Anwar
Mohamed Bayusuf Limited,domiciled in the said bank. There is no lack of clarity that NuruAli Islam Jeizanwho lodged the complaintwith

the applicant was not a directorof the bank, but of Anwar Mohamed Bayusuf Limited.

49. This court has looked into the foregoing with a view of demystifying what the applicant’s applicationwas aimed at, since Mr. Shah was
under the impression that Nuru Ali Islam Jeizan was claiming to be a director of the respondent bank. It therefore means that nothing turned



from the argument which was advanced by the respondent’s Counsel to that effect.

50. In paragraph 6 of a letterdated 22nd June, 2018 attached to the applicant’s replying affidavit sworn on 27th May, 2019, NuruAli Islam
Jeizan  disclosedthat  in  orderto stop the advertised  auction,  they had filed  a  case  challenging the bank action inHCCC 13 of  2013 –

A.M.Bayusuf Limited v Diamond Trust Bank Limited. He further stated that the said letter indicated that in the process of executing the case,
they proposed to include fraudulentaccounting intheir courtpleadings but the court observed that the matter would better be reported to the

Banking Anti-Fraud Unit (Banking Fraud Investigations Unit) and to the Central Bank of Kenya.

51.  The  letter  further  indicated  that  it  was  written  in  compliance  with  the  above  observations  made  by  the  High  Court  and  the
recommendations of the Forensic Auditor as contained in paragraph 7 of his report to the effect that they were lodging the complaint for their

necessary action. The said Auditor also said that they weresimilarlylodging the same complaint to the CentralBank of Kenya.

52. This court is of the view that if the applicant had included the information contained in paragraph 6 of the letter from Anwar Mohamed

Bayusuf Limiteddated 22nd June, 2018 to its application before the lower court, it would have laid bare the reasons why the exparteorders

were being sought.

53. Both the Counsel for the applicant and the respondent cited several authorities in support of their rival submissions. The same have been
considered  by  this  court  when  writing  its  ruling.  In  this  case  investigations  were  partiallydone  by  the  applicant  beforethe  orders  of

28thFebruary, 2019 were set aside.

54.   In the case of  Manfied Walter Schmidt and Another v Republic and Another  [2013] eKLR, the Court stated as follows on the
powers of the Magistrates' Courts under  Section 180 of the Evidence Act –

 “I would be remiss if I did not comment on the nature of the  proceedings before the subordinate court. The duty imposed on

the    judiciaryto  issue  warrants  of  search and seizure  is  a  constitutional   safeguard  to  protect  the  rights  and fundamental

freedoms of an   individual. The court is not a conveyor belt for issuing warrants  when  an application is made nor must the
courtissue warrants of  search and seizure as a matter of course. When an application is  made, the Court is required to address

itself to the facts of the case  and determine, in accordance with the statutory provisions, whether  a reasonable case  has been
made  to  limit  aperson’s  rights  and  fundamental  freedoms.  On  the  other  hand  the  duty  of  the  State  andits  agencies,  in

investigating  and prosecuting  crime,  is  to    furnish  the  Court  with  facts  upon which the  court  can conclude  that  there  is
reasonable evidence ofcommission of a crime by the person   it seeks to implicate by the application for search and seizure."

55.  Additionally, in Republic v ChiefMagistrate’s Court at Mombasa Ex parte Ganijee& Another[ 2002]  2 KLR 703, it was held thus:-

“It is not the purpose of a criminal investigation or a criminal charge or prosecution to help individuals in the advancement of

frustrations of their civil cases. That is an abuse of the process of the court. Nomatter how serious the criminal charges may be,

they should not be allowed to stand if their predominant purpose is to further some other ulterior purpose. The sole purpose of
criminal proceedings is not for the advancement and championing of a civil cause of oneor both parties in a civil dispute, but it is

tobe impartially exercised in the interest of the general public interest (sic). When a prosecution is not impartial or when it is
being used to further a civil case, the court must put a halt to the criminal process. No one is allowed to use the machinery of

justice  to  cause  injustice  andno one  is  allowed to  use  criminal  proceedings  to  interfere with a faircivil  trial.If  a  criminal
prosecution isan abuse of the process of the court, oppressive or vexatious, prohibition and/or certiorari will issue and go forth

….. When a remedy is elsewhere provided and available to person to enforce an order of a civil court in his favour, there is no
valid reason why he should be permitted to invoke the assistance of the criminal law for the purpose of enforcement. For in a

criminal case a personis put in jeopardy and his personal liberty is involved………….”.

56.  In her submissions, Counsel for the applicant relied on the provisions of Section 193A of the Criminal Procedure Code which provides
as follows:-

“Notwithstanding the provisions of any other written law, the fact that any matter in issue in any criminal proceedings is also

directly or substantially in issue in any pending civil proceedings shall not be a ground for any stay, prohibition or delay of the

criminal proceedings.”(emphasis added).

57. Despite the fact that the applicant failed to disclose to the Hon. Magistrate about the existence of Mombasa HCCC No. 13 of 2013, this

court holds that the foregoing should not have been used as a bar by the said Magistrate to set aside the orders of 28 thFebruary, 2019. She

could have expressed displeasure in the manner in which the Banking Fraud Investigations Unit withheld the said fact. She should have gone
further toconsiderif in the face of the saidcircumstances, further investigations of the complainant’s bank account domiciled at the respondent

bank, was an abuse of the court process or was likelyto prejudice the respondent in the civil case before the High Court.

58.  In regard to litigants having ongoing civil ligation and a criminal process arising from the same subject matter, the court in R. v Director
of  Public Prosecutions and 2Others ExparteFrancisNjakweMaina and Another [2015] eKLR, stated as follows:-

 “….. However, if the applicant demonstrates that the criminal proceedingsthat the police intend to carry out constitute an

abuse of  process,the court will not hesitate in putting a halt to such  proceedings. The fact however that the facts constituting

the basis of a criminal proceeding may similarly be abasisfor a civil suit, is   no ground for staying the criminal process if the
same can similarly be a basis for a criminal offence.Therefore the concurrent existence of the criminal proceedings would not

ipso facto, constitute an abuse of the process of the court unless the commencement of the   criminal proceedings is meant to
force the applicant to submit to the  civil claim in which case the criminal process would have been for the achievement of a

collateral purpose other than its legally  recognized aim".(emphasis added).



59.   Therespondent’s  Counsel  contended  that  criminal  investigations  should  not  have  been  launcheddue  to  the  ongoing  civil  case.
Hepositedthat  any  criminal  proceedingswould  be  subjudice.  This  court  has  considered  the  orders  which  wereissued  by  Judge  P.J.

OtienoMombasa HCC No. 13 of 2013. They were very specific and to the following effect-

“(i) That the dispute be resolved by an expert consultant being engaged to avail theaccount and establish how much is the debt (sic),

ifat all, between the parties;

(ii)   That the interest advisory Centre, to audit the documents and file a report in courtwithin 45 days (from the date of the orders);

(iii) That the parties shall avail tothe said accountants the bank statementsand any other relevant documents to enable them carry
out this mandate.”

60.   In order to determineif the aim of the applicant in filing the application dated 28 th February, 2019 was to abuse the court process, the

orders granted by the High Court must be read alongside the orders which were granted in the lowercourt and the reasons why they were
sought. It is worthnoting that the applicant was investigating a case of fraudulent appropriation or accounting by directors or officers contrary

to Section 328(b)(ii) of the Penal Code. Further, thatit was reported that the respondenthad manipulated theaccounts for Anwar Mohamed
Bayusuf Limited.

61. The said complaint was lodged after the accounts of the said company were audited by Omenye and Associates. The Auditfindings would

be subject toverification by an Investigatorto discern any criminal intent or outcome. The orders whichwere   issued on 28th February, 2019
were as follows-

“(i)   That No. 89822 PC NicksonKiunga be allowed to access, investigate and carry away account opening documents for the

following account numbers:

[….]

(b) [….]

(ii) That the respondent:

(a)  Do supply statements of the above account numbers from the time of   their opening to date;

(b) Do supply any letters of offer for any facility(s) (sic) given under the above account numbers;

(c) Any transaction slips or cheque(s) used for the above account number from the time of opening to date;

(d) Any other document(s) or information relevant to this case which will help in the investigation.”

62.  It is clear to this court that the orders granted by Judge P.J. Otieno in Mombasa HCCC No. 13 of 2013 were aimed at giving clarity to the

civil debt owed by Anwar Mohamed Bayusuf Limited to the respondent herein, if any, whereas the orders given by Hon. C.A. Ogweno, RM,
were aimed at shedding light on whether there was any criminal activity in the manner in which the bank account for Anwar Mohamed

Bayusuf Limited domiciled at therespondent was being operated. It is therefore clear that the said company is not holding a double barrel
shotgun to the respondent’s head by pursuing a civil claim and at the same time instituting criminal investigations against the respondent. It

is this court's finding the subjudice rule doesnot apply in the present application.

63. In Republic v Director of Public Prosecutions and 2 Others Exparte Francis NjakweMaina and Another  (supra), the court when
addressing circumstances which were almost similar to the present matter stated thus:-

“The burden was therefore upon the applicants to place before the Court, not by mere allegations, but also by way of available

evidence  that  the  respondent’s  conduct  in  preferring  the  criminal  charges  in  the  face  of  existing  civil  proceedings  is

reprehensible and an abuse of the Court and legal process and ought to be arrested. As I have said the applicants have failed to
produce the crucial evidence in support of their allegations that the evidence presented by the complaint provestheir case that the

criminal process was put intomotion with a view to intimidating them into admitting liability inthe civil suit.Itmust always be
remembered that the fact that criminal proceedingsare being undertaken at the same time as the civil proceedings does not ipso

facto amount to an abuse of the court process.  The applicant ought to go further and show that the dominant motive for the
institution of the criminal proceedings is to scuttle the civil process or force the applicant intoabandoning his civil claim or force

the applicant into submitting to the civil claim. If it is shown that the object of the prosecutor is to over-awe the respondent by
brandishing at him the sword of punishment thereunder, such an object is unworthy to say the least andcannot be countenanced

by the court. In other words the prosecutor must be actuated more by a desire to punish the applicant or to oppress himinto
acceding to his demands by brandishing the sword of punishment under the criminal law, than in any genuine desire to punish

on behalf of the public a crime committed. The predominant purpose in suchcircumstances would be to further thatulterior
motive and that is when the High Court steps in."(emphasis added).

64.   Having considered the facts outlined in the 2 applications which were before the lower court, as well as the present application for

revision, the applicable legal provisions and the authorities relied on, it is the finding of this court that the Hon. Magistrate did not exercise

her discretion judiciously when she set aside her orders of 28th February, 2019. The said Magistrate should have borne in mind the provisions

of Article 50(2)(k) of the Constitution on the right of giving parties a fair trial. Had she borne in mind the said provisions, this court's view is



that she would have made her decision on merits, notwithstanding that the applicant did not in the first instance disclose about the existence
of Mombasa HCCC No. 13 of 2013.

65.  This court holds that the applicant was deserving of the orders granted on 28 th February, 2019.  A review of all the documents filed in

the lower court and the submissions and authorities addressed before this court leads to no other conclusion.

66. This court is satisfied that the respondent was not entitled to the orders granted on 11 th July, 2019 as the reasoning behind the same was
not properly arrived at. In the said ruling, the Hon. Magistrate indicated that although the applicant was deserving of the orders obtained, it

failed to disclose material facts concerning the matter under investigation. This court concurs with the said court that disclosureought to have
been made as an act of good faith but this court's finding is that the non-disclosure should not have been used to penalize the applicant in a

deserving case.

67. I therefore set aside the orders made by Hon. C.A. Ogweno, RM, on 11 th July, 2019, in favour of the respondent in Mombasa Chief
Magistrate’sMiscellaneousCriminal Application No. 57 of 2019Banking Investigations Unit, Mombasa versus Diamond Trust Bank.

68.   The orders granted to the applicant on 28thFebruary, 2019 are hereby reinstated. The applicant shall be at liberty to continuewith its

investigations from whereit had reached.It isso ordered.

DELIVERED,  DATED and SIGNED at MOMBASA on this 19thday of June,2020.Judgment delivered through Microsoft Teams
online platform due to the outbreak of covid-19 pandemic.

NJOKI MWANGI

JUDGE

In the presence of:-

Mr. Muthomi, for the DPP - for the Applicant

Mr. Shah for the respondent

Mr. Oliver Musundi- Court Assistant


