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NAIROBI CITY COUNTY 3" DEFENDANT

RULING

The plaintiffs herein claim plots No 13 A-Q each measuring 0.02 ha. The said plots allegedly resulted
from a subdivision of a plot of land known as Plot No 13, Kahawa West, Phase II. The said original
plot was owned by the 3" defendant, Nairobi City County Government.

The plaintiffs’ case is that they were issued with an offer of allotments of the plots by the 3** defendant
on condition that the offer was to be accepted by making some payments; being the ground premium
and standard premium, all totaling Kshs 7,200/- which the plaintiffs paid and were issued with
acknowledgement receipts.

The plaintiffs aver that the 1" defendant thereafter requested them to pay Kshs 20,000/- per plot to
facilitate the processing of individual titles. For that to happen, 1" defendant further requested the
plaintiffs to surrender the original allotment letters and receipts to him which they did. However,
despite the plaintiffs making the requested payments and surrendering the documents, the 1*
defendant did not process the tiles as promised. The 1" defendant together with the 2™ defendant have
instead been threatening the plaintiffs with eviction from their respective plots. The 1* defendant has
intimated to the plaintiffs that he has an allotment letter for the entire plot No 13 at Kahawa West,
phase II. He allegedly obtained the said allotment fraudulently and through misuse of his position as
an employee of the 3* defendant.

The plaintiffs claim legal ownership of their respective plots (hereinafter referred to as ‘the suit
properties’) which they allege to have since developed with permanent residential homes and have
enjoyed peaceful use and occupation for over 15 years. They accuse the 1" defendant of trespass and
attempts to unlawfully evict them from their respective plots.

The plaintifts pray for a declaration that they are the lawful owners of the suit properties, an
order of permanent injunction restraining the defendants from interfering with their possession and
occupation of the said plots and an order to cancel the allotment issued to the 1* defendant for the plot
No 13 Kahawa West Phase II (if any) amongst other orders.

Pending the hearing and determination of the main suit, the plaintiffs vide the notice of motion
application dated February 17, 2023 seek interim injunction orders to restrain the defendants from
interfering with their occupation of the suit properties.

Response to the Application.

7.

The application was opposed by the 2™ defendant/ respondent vide his replying affidavit sworn on
May 3, 2023. The 3" defendant too had filed grounds of opposition to the plaintiffs’ application dated
April 11,2023,

In the said affidavit, the deponent states that the notice of motion is not supported by a valid affidavit.
Further that the said affidavit in support of the Notice of Motion application offends the provisions
of order 1 rule 13 of the Civil Procedure Rules for want of authority from the other plaintiffs.

The deponent further asserts that the issue of the plaintiffs’ claim of ownership over and in respect of
the suit property has already been determined by the decision of Oguttu Mboya J in Milimani ELCC
808 of 2012 where the plaintiffs had filed some purported objection proceedings dated February 6,
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10.

2023. This suit by the plaintiffs as well as the application under consideration therefore amounts to
an abuse of the process of court. The deponent has attached a copy of the said ruling to the replying
affidavit. The 2™ defendant asserts that he is the owner of all that parcel of land known as plot No 13
in Kahawa West Phase IT and is unaware of any plots emanating from the said plot.

The judgment of the court in Milimani ELCC No 808 of 2012 and the ruling by Justice Oguttu
Mboya, according to the deponent have not been varied, reviewed and or set aside and are therefore
valid and in force.

Court’s Directions.

11.

The courts directions were that the application be canvassed by way of written submissions. The
plaintiffs/applicants and the 2nd respondent complied. The 3 respondent did not file any submissions.
I have had the opportunity to read the submissions filed.

Issues for Determination.

12.

Having considered the application by the plaintiffs herein, the response by the 2™ and 3" defendants/
respondents as well as the submissions filed, the court s of the view that the sole issue for determination
is whether the plaintiffs’ application meets the threshold for the grant of orders of a temporary
injunction.

Analysis and Determination.

13.

14.

15.

16.

I agree with the plaintiffs’ submissions that the principles for the grant of an order of temporary
injunction were spelt out in the now famous case of Giella - Vs- Cassman Brown € Company Ltd
(1973) EA 358 . First, an Applicant must establish a prima facie case with a probability of success.
Secondly, a temporary injunction will not normally be granted unless the applicant might otherwise
suffer irreparable injury which would not adequately be compensated by an award of damages. Thirdly,
if the court is in doubt, it will decide the application on the balance of convenience.

A prima facie case was defined in the case of Mrao Ltd - Vs- First American Bank of Kenya and 2 others
(2003) KLR 125, to mean,

“A case which on the material presented to the court, a tribunal properly directing itself will

conclude there exists a right which has apparently been infringed by the opposite party as
to call for an explanation or rebuttal from the latter.”

The 2™ defendant/respondent, as I have already pointed out, in his replying affidavit brought to
the attention of the court the judgment and ruling in ELCC 808 of 2012 and attached both as
annextures to his affidavit. One thing is clear from the said judgment of February 8, 2018; that the
court pronounced itself in regard to the ownership of plot No 13 located in Kahawa West Phase II. It

found in favour of the 2™ defendant herein.

Again on March 16, 2023, the court in the same matter while considering objection proceedings by
the plaintiffs herein alongside the plaintifts in ELCC E029/2023 categorically observed that,

...... the judgment of the Hon court rendered on February 8, 2019 and which has neither

been appealed against nor impeached was a judgment in rem. Consequently, the judgment
is valid and holds sway against the whole world.”
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17.

18.

19.

20.

21.

22.

The court went on to conclude that the objectors (now plaintiffs in this suit) have neither established
nor demonstrated that they have any legal or lawful rights in respect of the named plots.

Arising out of the findings of the court in the referenced case, this court finds that the plaintiffs have
not established a prima facie case. The plaintifts did not file any further afhidavit after the 2" defendant
filed his replying affidavit to contradict the averments therein.

The Court of Appeal in the case of Nguruman Ltd - Vs- Jan Bonde Nielsen € 2 others (2014) eKLR,
while upholding the principles in Giella —vs- Cassman Brown (supra) held that the conditions and the

stages set out in the Gzella case for the grant of an order of temporary injunction are to be applied as
separate distinct, and logical hurdles and which an applicant for an order of temporary injunction is
expected to surmount sequentially.

The import of the holding by the Court of Appeal is that if a prima facie case is not established, then

irreparable injury and balance of convenience need no consideration.

Having found that the applicants have not established a prima facie case, I need not go further than
that.

Accordingly, the plaintiffs application dated February 17, 2023 does not meet the threshold for the
grant of an order a temporary injunction and is hereby dismissed with costs to the defendants.

It is so ordered.

DATED, SIGNED AND DELIVERED AT NAIROBI THIS 25™ DAY OF JULY 2023.
M.D. MWANGI
JUDGE

In the virtual presence of:

Mr. Mutunga for the Plaintiffs

M. Njeru for the 2™ Defendant.

Mr. Oketch for the 3% Defendant
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