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The defence closed its case on May 25, 2023. At that juncture, Hon Maanzo Learned Counsel for the
defence applied that the court does visit the locus in quo with a neutral Geologist to witness for itself
the rock formation. Ms. Murugi for the AG supported the application.

Mr. Kihiko, Learned Counsel for the plaintiff opposed the application. He indicated that there is
already on record a geological report.

I have considered the application. Already on record is the testimonies of the witnesses on the
documents filed. The parties had the opportunity to produce all the evidence they know or thought
was in support of their cases. If the court visits the locus in quo, will that not amount to investigating
the evidence?
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4, My view is that, even if the court visited the site, it will not be able to discern the rock formations. That
will be in futility. And, if the visit is with the help of the so called proposed neutral geologist, the court
would be out for fact finding which I think may not be proper.

5. In this regard, I believe the evidence on record is sufficient for the purposes of the case before me.

6. Accordingly, the application for site visit is declined. Let the parties proceed to give their submissions.
The plaintiff to file and serve own submissions within 14 days. The defendant to file and serve own
submissions within 14 days of service. Judgment to be on 28/7/2023.

It is so ordered.
DATED AND DELIVERED AT NAIROBI THIS 31°" DAY OF MAY, 2023.
A. MABEYA, FCIArb
JUDGE
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